17
University of Baltimore Law Forum
|Vol. 56.1
2026|
History and Tradition of Voire Dire
17

Article

The History and Tradition of Voir Dire: Why Maryland Should Expand its Jury Selection Procedures
By: Dallon Danforth, Esq.*


I. Introduction

In forty-five states, jury selection procedures authorize trial attorneys to explore potential bases for exercising peremptory challenges
 and Maryland is not among them.
 In Maryland, voir dire
 procedures are exclusively limited to identifying potential challenges for cause.
  Maryland is also unique in that the voir dire process is almost exclusively conducted by circuit court judges, rather than a party’s own counsel.
 Only with a court’s leave may trial attorneys lead the voir dire process by directly questioning members of the venire, and even if granted, such questioning cannot be used for any purpose relating to potential peremptory challenges.
 In terms of both scope and form, Maryland’s voir dire laws remain an outlier on a national level.

Maryland’s voir dire process, aptly described as “limited voir dire” by the Supreme Court of Maryland,
 came to an inflection point in 2024 when the Maryland General Assembly
 and the Supreme Court of Maryland
 considered expanding Maryland’s voir dire laws in terms of both scope and form. In lieu of entering final decisions on the matter, the Supreme Court of Maryland implemented a temporary “Pilot Program for Expanded Voir Dire,”(hereinafter referred to as the “Pilot Program”) whereby a select number of circuit court judges were authorized to employ five new forms of expanded voir dire procedures to gather data from which future amendments to Rules 2-512 and 4-312, if any, will rely.

This pivotal moment presents a rare opportunity to amend Maryland’s laws to more closely comport with the history and tradition of the Sixth Amendment right to an impartial jury.
 Although the constitutionality of voir dire procedures is not reviewed under a strict “history and tradition” standard per se, the Supreme Court of the United States consistently emphasizes and incorporates historical and traditional factors while analyzing issues pertaining to the right to an impartial jury.
 As such, any discussion relating to the means of achieving an impartial jury warrants reflection on the historical and traditional underpinnings of that same right.

To that end, Part II of this article briefly explores the potential future of expanded voir dire in Maryland through the context of the experimental Pilot Program.
 Part III presents a pertinent history of jury selection in the colonial United States through the early nineteenth century, demonstrating the particular context and sociopolitical considerations surrounding the ratification of the Sixth Amendment.
 Part IV then analyzes the judicial history of voir dire laws in Maryland specifically, as well as the analytical shortcomings in early decisions that have since tainted the resulting progeny upholding limited voir dire.
 Part V explains how the voir dire procedures studied by the Pilot Program would, if adopted, more closely comport with the Framers’ intentions when drafting the Sixth Amendment.
 In particular, Part V explains that: (1) early American laws promoted the meaningful exercise of peremptory challenges; (2) colonial Americans specifically rejected court-led voir dire; and (3) colonial Americans generally considered attorney-led voir dire to be the most effective method of protecting the right to an impartial jury.
 From this perspective, this article ultimately concludes that Maryland should adopt expanded voir dire procedures in order to more faithfully execute and achieve the requirements of a “fair and impartial jury” as contemplated by the Framers at the time of ratifying the Sixth Amendment.

For the purposes of this article, the label of “expanded voir dire” refers to jury selection procedures that vary in terms of both scope and form when compared to Maryland’s current laws.
 In this context, the scope of voir dire refers to a litigant’s ability to probe for information relating to the exercise of either challenges for cause and peremptory challenges, or challenges for cause exclusively.
 The form of voir dire refers to any procedures that vary from strict court-led voir dire, regardless of whether such procedures would also expand the scope of questioning to account for peremptory challenges.
 Since neither concept is mutually exclusive of the other, and in fact the two overlap quite frequently, this article uses the term “expanded voir dire” to generally describe either one or both instances.

It is important to note that this article does not assume or otherwise conclude that Maryland’s current voir dire procedures are constitutionally deficient. The only conclusion advanced by this article is that the Framers understood the right to an “impartial jury” to protect the type of expansive voir dire procedures utilized in colonial America,
 which Maryland’s current laws do not reflect.
 This article also does not address the relative merits between expanded and limited voir dire, for which there is a legitimate debate.
 Instead, the only policy rationale underlying this analysis is the general presumption that the better of two laws more closely comports with the original intentions of applicable constitutional provisions.
 This article ultimately suggests that Maryland law could more closely resemble  the original intent of the Sixth Amendment by embracing expanded voir dire procedures.

II. The Future of Expanded Voir Dire in Maryland’s Pilot Program

“In anticipation of potential changes to Rules 2-512 and 4-312,” the Supreme Court of Maryland enacted Rule 16-310 on September 14, 2024.
 Rule 16-310 authorized the Supreme Court to implement an expanded voir dire Pilot Program for three (3) express purposes.
 First, the Pilot Program will be used to “study the effects of expanded voir dire on the effectiveness and efficiency of jury selection, case management, juror satisfaction, public perception of the trial process, court operations, and related concerns.”
 Second, any data collected through the Pilot Program will be used to “inform efforts of the Standing Committee on Rules of Practice and Procedure and the Supreme Court [of Maryland] to consider whether amendments to Rules 2-512 and 4-312 are appropriate.”
 Third, if amendments to Rules 2-512 and 4-312 are considered appropriate, that the data produced by the Pilot Program will be used to “develop guidance and education to assist courts, attorneys, and litigants in the implementation of expanded voir dire statewide.”

With respect to the first enumerated purpose, Rule 16-310 is silent as to the varying types of expanded voir dire procedures that are authorized to occur within the scope of the Pilot Program.
 However, the Maryland Judiciary has officially recommended five different forms of expanded voir dire procedures to be utilized within the scope of the Pilot Program: (1) traditional court-led voir dire with additional questions to aid in the intelligent exercise of peremptory strikes; (2) individual juror voir dire at the bench or outside the trial courtroom; (3) attorney-led voir dire of a panel; (4) written questionnaires containing voir dire questions; and (5) limited opening remarks before the beginning of voir dire.

The experimental methods proposed by the Judiciary already signify a material shift towards a more historical and traditional approach to jury selection.
 Substantively, the Judiciary’s recommendations sought to change the current voir dire process in terms of both scope and form. Proposed method one, for example, plainly seeks to expand the scope of Maryland’s voir dire laws by authorizing questions designed to promote “the intelligent exercise of peremptory strikes.”
 However, under method three, which is the “attorney-led voir dire of a panel,” only voir dire procedures would be modified, while the limited scope of voir dire remains the same. 
 However, it should be noted that the Judiciary’s proposed recommendations do not present an exhaustive list of the potential forms of expanded voir dire that may be adopted following the  the Pilot Program.
 Therefore, any potentially adopted form of expanded voir dire is not limited by the Judiciary’s express recommendations and indeed may mirror any form of voir dire procedures utilized throughout history or otherwise.
 In either event, the precise future of Maryland’s jury selection laws is uncertain and, given this uncertainty, reflecting on the history and tradition of voir dire is a valuable step in determining the future of Maryland’s jury trials.

III. The History of Voir Dire in the United States

A. English Origins and Colonial Oppression

Like many aspects of American law, the United States inherited the jury trial from English common law.
 From the fourteenth to the eighteenth centuries, lawyers in English jury trials “had little control over jury selection.”
 This limitation arose from the fact that English common law did not provide for any form of voir dire into a panel of prospective jurors.
 Although litigants retained the right to challenge individual venire members either with or without cause, any such challenge was based solely on extrajudicial information and was not the product of any form of pretrial questioning.
 Even if the right to challenge was exercised—which it rarely was
—early English juries were purposefully packed with jurors who were selected due to their loyalty to the Crown and bias against a defendant.

In the absence of meaningful voir dire procedures, “corruption was rampant in the forming of juries, and the extent to which biased jurors served in criminal trials was a scandal.”
 When criminal defendants communicated their grievances regarding the corrupt juries, Lord Chief Justice Coke openly embraced the fact that local sheriffs, who were then tasked with assembling said venire panels, were merely fulfilling a duty to the Crown by collecting jurors who would “favor the king” while deciding a case.
 When trial attorneys raised similar challenges in later history, English courts again “roundly rejected lawyers’ attempts to question jurors in order to decide their peremptory challenges.”

The English practice of packing juries while also denying any meaningful form of pretrial voir dire permeated into colonial America.
 When the threat of the American Revolution became imminent, the practice of securing packed juries while denying voir dire was most commonly utilized in the trials of alleged American insurgents.
 In such cases, “it became the policy of the Crown . . . to secure jurors favorable to the Crown . . . and to deny defendants an effective opportunity to ferret out biased jurors.”
 When colonial loyalty to the Crown waned over time, and it became increasingly difficult for the British Empire to secure “loyal” jurors, Britain struggled to convict colonial defendants in both political and quasi-political prosecutions.
 As a result of “the colonial juries’ increasing refusal to convict colonists of crimes committed against the Crown, Britain eliminated the right to jury trials in particular categories of cases” and, in certain cases where the right to trial by jury remained, ordered “that the trials [shall] be conducted in England” rather than in America.
 In effect, colonists charged with certain criminal offenses were frequently transported across the Atlantic Ocean and, as a result, were intentionally deprived of their ability to produce both evidence and witnesses in their defense.
 Predictably, colonial Americans opposed Britain’s continued interference with their access to trial by an impartial jury.

B. American Expansions of Jury Selection Procedures

i. Pre-Revolution Efforts to Obtain Expanded Voir Dire.

Early Americans undertook significant efforts to expand the jury’s function and purpose even before declaring independence from the British Empire.
 In 1760, the Massachusetts colony sought to further resist the Crown’s oppression by enacting the “Jury Selection Law of 1760.”
 The Jury Selection Law, which is often recognized as the “first American iteration” of voir dire, changed jury selection procedures in Massachusetts in several material aspects.
 Of rlevance to this article, the Jury Selection Law specifically “allow[ed] the accused to thoroughly examine the character and biases of prospective jurors” in advance of trial.

Moreover, such pre-trial questioning, as well as the selection of the panel of prospective jurors, was conducted in the open, public forum of local town meetings, where members of the public could aid in the jury selection process, absent court participation.
 Naturally, similar voir dire procedures modeled after the Massachusetts Jury Selection Law “spread from New England to the rest of the colonies” until, over the course of the following fourteen years, the practice of questioning prospective jurors for the purpose of exercising peremptory challenges was a recognized element of the American criminal justice system.

As a result of Massachusetts’s Jury Selection Law, colonial Americans were able to use information obtained through the judicial process in order to engage in the intelligent exercise of peremptory challenges for the first time in the history of the United States.
 In 1774, the British Parliament passed an Act overturning the Jury Selection Law and, in doing so, re-vested the jury selection process “entirely in the court.”
 The American colonies declared independence from the British Empire only two years later.

ii. The Framers’ Contemplation of Expanded Voir Dire

When the colonists declared independence from the British Empire, the Framers were largely concerned with reclaiming the sociopolitical protections made possible through an impartial jury.
  So much so that, “among the numerous grievances against King George III listed in the Declaration of Independence was the complaint that he ‘deprive[d] us, in many cases, of the benefits of trial by Jury.”
 With the goal of securing impartial juries at the forefront of consideration, the United States’ early legal system was “strongly influenced by its British ancestry” and, in doing so, the framers created new laws designed to prevent what they considered to be unfair British control. 

In early constitutional conventions, the “Crown’s propensity for biased jurors” was a subject of frequent discussion.
 Unlike many points of debate in the constitutional conventions, securing the right to an impartial jury was generally “the most consistent point of agreement between the Federalists and Anti-Federalists.”
 Although the Framers “considered the right to a jury trial to be of the utmost importance to American citizens, there was little guidance provided on how the right to a jury trial should be implemented.”
 Of course, with respect to obtaining an “impartial jury” as proscribed by the Sixth Amendment (and Article Twenty-One of the Maryland Declaration of Rights), the Framers also failed to include any clarifying language in either the Constitution or the Bill of Rights.
 Yet, like much of the Constitution’s original language, the lack of procedural guidance for obtaining an impartial jury was the product of design rather than substantive rejection.

As explained by Alexander Hamilton in The Federalist Number 83, the Framers recognized that it “would be extremely difficult, if not impossible, to suggest any general regulation [for regulating juries] that would be acceptable to all the States in the Union.”
 Instead, as Hamilton explained more generally, the Constitution’s omission of certain procedural mechanisms should not be interpreted as a rejection of those same procedures.
 Rather, many aspects of the Constitution, including but not limited to the Sixth Amendment right to an impartial jury,
 must be interpreted and legislated according to the “Founders’ conception” of those rights at the time of each provision’s ratification.
 Therefore, any procedural mechanisms associated with the Sixth Amendment right to an impartial jury must be interpreted according to how the Framers understood those procedures leading up to and during the ratification of the Sixth Amendment.

In the context of voir dire, the Founders understood the very real necessity for expansive and meaningful pretrial questioning.
 It is axiomatic that, having lived through the British Empire’s pattern of judicial misconduct against the American colonists, the Framers would have appreciated the sociopolitical benefits of questioning members of the venire in order to exercise intelligent pretrial challenges.
 Moreover, after having witnessed the successful expansion of voir dire procedures following the Massachusetts Jury Selection Law of 1760, as well as the British Empire’s subsequent opposition to that success, the Framers would not only understand but also greatly value the type of expanded voir dire procedures that protected the colonists against British oppression:

The words “impartial jury” unquestionably import a fundamental change in the English challenges rules. [The Framers] contemplated a far broader area of objectionable bias, clearly including non-specific biases and prejudices, as well as those implied from prior and pre-existing juror-defendant relations. Moreover, it cannot be disputed that the proponents of the sixth amendment “impartial tribunal” clause contemplated the voir dire as a critical stage of trial.

The Framers’ implicit incorporation of expanded voir dire is further evidenced by the language and debates accompanying Proposition Seven of the proposed amendments to the Constitution by the Select Committee of the House of Representatives during the first session of the First United States Congress.
 Proposition Seven, in pertinent part, read that “[t]he trial of all crimes . . . shall be by an impartial jury of freeholders of the vicinage with the requisite of unanimity for conviction, the right of challenges and other accustomed requisites. . . .”
 After consideration, the Senate rejected Proposition Seven in its original form.
 Still, the House of Representatives insisted upon its content and retuned an amended version of Proposition Seven which, even post-amendment, secured the right to challenge members of the venire.

The re-insertion of the amended Proposition Seven prompted congressional debate on precisely how specific the right to an impartial jury should be guaranteed.
 Those who opposed Proposition Seven’s particularity argued that the Article III right to “trial by jury” necessarily include the voir dire rights “incidental to the trial by jury secured by the laws of the several states.”
 The laws of the several states, at the time most relevant to the Framers, included the expansive voir dire procedures modeled after the Massachusetts Jury Selection Law of 1760.
 James Madison, who opposed Proposition Seven’s particularity, further argued that the right to challenge jurors is an essential part of the right to a jury trial.
 Ultimately, it was the opponents of Proposition Seven’s particularity that prevailed in the drafting of the Sixth Amendment.
 Yet those opponents prevailed not because the Framers rejected meaningful voir dire procedures, but because they embraced expansive voir dire as a necessary and, therefore, implicit element of the right to an impartial jury.

It is also widely recognized that, “by the time of the revolution, the necessity of attorney-conducted voir dire was of utmost concern to most thinking Americans.”
 Afterall, the Framers recognized, and indeed recommended, these procedures as an “inestimable privilege” during the debates of the First Constitutional Convention.
 Taken together, the Framers must have “conceived of the jury as a ‘bulwark against the unjust use of governmental power,’” to the extent that the Sixth Amendment’s use of the term “impartial jury” should be understood to incorporate the expansive voir dire procedures that were necessarily depended on by colonial Americans.

Beyond the contentious history and debates surrounding the ratification of the Sixth Amendment, early American legal decisions further established the degree to which the Sixth Amendment was intended to support an expansive exercise of intelligent peremptory challenges.

C. Early Precedent

When the Sixth Amendment was ratified in 1791,
 the only federal guidance relevant to the right of pretrial voir dire was the Sixth Amendment’s general goal of obtaining an “impartial jury.”
 Federal action in  the judicial and legislative branches throughout the early 1800s helped to clarify the ambiguity of that goal.
  During this period, the “most important change in peremptory challenges was not their availability or numbers, but the expansion of the pretrial voir dire examination.”
 Such action further confirmed the general understanding that the Sixth Amendment was designed to facilitate liberal voir dire procedures.

i. The Impeachment Trial of Justice Samuel Chase

In 1800, James Thompson Callender, a Republican, was charged under the Alien and Sedition Act based on his publication of a book entitled The Prospect Before Us, which was explicitly critical of Federalist President John Adams.
 Callender’s arrest and subsequent prosecution were popular issues at the time, largely due to rising anti-Republican sentiment throughout the general public.

Aware of the hostile political landscape surrounding Callender’s prosecution, Callender’s defense counsel proposed to the court that he should be allowed to directly “question the individual jurors on their political views” to intelligently exercise his peremptory challenges.
 In particular, Callender’s counsel proposed the following question: “Have you formed or delivered any opinion concerning the book called the ‘Prospect Before Us,’ from which the charges in the indictment were extracted?”
 Justice Samuel Chase, presiding over the trial as Chief Justice of the Third Circuit, denied defense counsel’s request to present the question either directly or via the court.

Prior to trial, Justice Chase directed the sheriff to ensure that the venire panel consisted only of members of the Federalist party; those who would likely be hostile to Callender’s defense.
 Justice Chase himself was also a devout Federalist by this point in his life.
 Despite acknowledging the significant effect that political bias can have on a criminal trial, Justice Chase refused to grant defense counsel’s requests for voir dire questions directed specifically towards that end.

Despite the court’s best efforts to secure a favorable jury, a prospective juror named John Bassett admitted to having read The Prospect Before Us.
 Justice Chase, acknowledging the issue, asked Bassett the following question: “Have you ever formed and delivered an opinion concerning this indictment?”
 In response, Bassett conceded that, due to his political beliefs, he could not objectively interpret Callender’s statements as published in The Prospect Before Us.
 Defense counsel, of course, moved to strike Bassett from the jury based on his preconceived political biases, but Justice Chase “ruled him to be a proper juror” notwithstanding his admitted preconceptions.
 Bassett ultimately sat on the jury that, perhaps unsurprisingly, convicted Callender of violating the Alien and Sedition Act.

In 1804, the House of Representatives overwhelmingly voted in favor of impeaching Justice Chase, primarily based on his interference with the voir dire process during the Callender trial.
 At his impeachment hearings, counsel for Justice Chase argued, based on English precedent rejecting expanded voir dire, that Chase’s conduct in the Callender trial was justified:

[C]ounsel’s inquiry into a juror’s biases was not a right secured by the common law of England, and as the common law was now the law of the states (and the law of the federal circuits), the court could assume the selection of jurors and could question jurors or not as it saw fit.

The official charged with overseeing Justice Chase’s impeachment trial denounced the Justice’s reliance on the English voir dire procedures.
 He declared before Congress in no uncertain terms that “the English courts’ denial of counsel’s right to question jurors was not the law of the United States.”
 Justice Chase, however, was ultimately acquitted by the Senate due to the Constitutional issues associated with impeaching a sitting Justice for conduct that, although objectionable, did not amount to an indictable offense.

The attempted impeachment of Justice Chase marks the first and only time, to date, that a Supreme Court Justice has ever been charged with impeachment.
 The federal government’s willingness to impeach Justice Chase due to his conduct in the Callender trial directly underscores the wide scope of voir dire procedures that were understood to be granted by the Sixth Amendment shortly after its inception.

Moreover, Justice Chase’s affiliation with the State of Maryland is of unique relevance to this article. Chase was born in Somerset County, Maryland, in 1741.
 By the age of eighteen, Chase was already studying law in Annapolis, and by age twenty, he was admitted to the Maryland State Bar.
 Four years later, Chase was elected to the General Assembly, where he directly influenced Maryland’s legal landscape for the following twenty years.
 At the conclusion of his political career, Chase returned his focus to the practice of law where, despite his extensive involvement in the Constitutional Conventions, he emerged as “one of the leading opponents of the adoption of the United States Constitution.”

Notwithstanding his opposition to the Constitution, or perhaps because of it, Chase was appointed to the bench of the Baltimore City criminal court in 1788, and by 1791, he was appointed to “chief justice of the general court in Maryland.”
 Chase served as Maryland’s chief justice for five consecutive years prior to his nomination to the Supreme Court of the United States, during which time he was further able to directly influence Maryland law.
 As is explored more fully in Part IV, Justice Chase’s impact on early Maryland law likely contributed to the subsequent rejection of expanded voir dire in Maryland.
 With respect to the Callender trial specifically, Justice Chase’s denial of expanded voir dire embodies Maryland’s early departure from an otherwise generally understood rule of law at that time.

Justice Chase’s conduct during the Callender trial was, in effect, identical to the English practices utilized prior to the American Revolution.
 Just as the House of Representatives condemned Chase’s conduct in the Callender trial, the Framers and American revolutionaries rejected the same conduct while drafting the Sixth Amendment to the Constitution that Chase so openly opposed.

In the years leading up to and immediately following Chase’s impeachment trial, jurisdictions throughout the United States continued to adopt what Maryland would today consider expanded voir dire in terms of both scope and form.
 By 1807, the trial of Aaron Burr forced the Supreme Court of the United States to comment on the state of voir dire directly.

ii. The Treason Trial of Aaron Burr

In 1807, Aaron Burr was charged with treason after having assembled a group of armed soldiers on a Kentucky island, which, according to the prosecution, was done with “the intent to lead a rebellion in the Western Territory.”
 Chief Justice John Marshall—who participated in the impeachment trial of Justice Chase only three years earlier—presided over Burr’s trial.
 Prior to trial, Burr’s counsel argued, based on the Sixth Amendment right to an impartial jury, that defense counsel ought to be permitted to engage in “an extensive voir dire of potential jurors.”
 Importantly, defense counsel went so far as to note its intent to obtain information even on matters unrelated to a juror’s “ill will” towards Burr.
 Unlike Justice Chase, Chief Justice Marshall granted the request for expanded voir dire.
 Citing the Callender trial for guidance, the Chief Justice concluded that:

[T]he voir dire examination cannot be confined to a single question concerning the juror’s knowledge of the fact in issue. Instead, a line of inquiry must be pursued with a twofold purpose: first, to determine whether any juror harbors political antipathy towards Burr, or has formed any other impressions from which he might impute treasonable designs to Burr; and second, to inquire as to how deeply these antipathies and impressions are held, and whether they would infect the jurors’ judgment.

In granting the request, the Chief Justice also specifically permitted counsel to directly question the venire themselves–another form of what would be expanded voir dire under Maryland law.
 In both substance and form, Chief Justice Marshall vindicated the Sixth Amendment’s conception of voir dire by granting counsel’s request.

Marshall’s granting of expanded voir dire in the Burr trial became a highly persuasive precedent in the formation of voir dire procedures in other states.
 As time progressed, courts throughout the United States “permitted questioning that went beyond exploring a challenge for cause, accepting that voir dire should inform peremptory challenges.”

Maryland, however, was not among such states.
 Instead, Maryland’s highest court did not address the limits of Maryland’s voir dire procedures until 1905, far later than most other states.
 In doing so, Maryland has departed from the precedent and analysis relied upon by nearly every other state and the federal government, and as a result, arrived at a different outcome.

IV. The Error of Maryland’s Voir Dire Precedent

In the early 1900s, Maryland resident Henry J. Handy was charged with the premeditated and deliberate murder of his wife.
 According to the State, Handy murdered his wife in a state of provocation after learning that she had “allowed and encouraged improper attentions” from another man.
 Unbeknownst to Handy, his actions set the stage for Maryland to first establish its limited voir dire procedures.

Handy was charged and tried in the Circuit Court for Wicomico County.
 Prior to trial, the court conducted the voir dire process by propounding “the usual questions” upon the venire.
 Handy’s counsel objected to the process in two respects.
 First, Handy’s counsel argued that he should be permitted to directly question the prospective jurors after the court concludes that each juror was qualified to sit on the jury–i.e., not disqualified for cause.
 Second, Handy’s counsel argued that the trial court should specifically ask a prospective juror named Charles Workman whether he was a married man, such that counsel could “enlighten themselves as to the propriety of exercising the right of peremptory challenge.”
 The trial court rejected counsel’s arguments and overruled his objections accordingly.
 Following the trial, Handy was convicted of murder in the first degree and was sentenced to receive the death penalty.

Handy appealed his conviction to the Supreme Court of Maryland, where he specifically challenged the trial court’s rulings during the voir dire process.
 The Supreme Court of Maryland framed the issues as follows:

The right claimed under the first exception, is the absolute and unqualified right of the prisoner’s counsel, after a juror upon his voir dire has been by the Court declared to be competent, to interrogate him at pleasure, and without the intervention of the Court, for the purposes of determining whether the right of peremptory challenge shall be exercised; while under the second exception the claim is that the Court is bound to put to the juror any question which counsel may request the Court to put, under the ruling on the first exception.

The court began its analysis by noting that the questions were a matter of first impression for the court, as there was “no statute in this State upon the subject,” and there was no other intra-jurisdictional case “in which either of these questions has been decided or presented.”
 From this position, the court examined the issues in accordance with the practices recognized under English law.
 In particular, the court cited Regina v. Stewart, to support the position that, although a litigant indeed possessed the right to challenge prospective jurors, “he is not entitled to ask a juryman questions for the purpose of eliciting whether it would be expedient to exercise such right.”
 The court further relied on Rex v. Edmonds, for which the central holding was that a trial court did not commit reversible error by refusing to allow defense counsel to obtain proof of a juror’s hostility to the defendant “by questions put to the jurymen themselves.”
 In both instances, and in other English authorities cited to by the court, the Supreme Court of Maryland took no issue with the implications of such holdings.
 Rather than rejecting the English practice as the Framers and American colonists did, the court embraced it.

After presupposing the validity of the English approach, the court proceeded by noting the select decisions of other state courts had similarly followed the English practice.
 The court specifically cited to the relevant decisions of first impression from Alabama, Mississippi, New Jersey, and Texas, but failed to acknowledge the analogous decisions of any state in the Fourth Circuit or any other state that arrived at the opposite holding.
 For example, the court relied on Bales v. State, a case in which Alabama’s highest court also relied on English precedent, to support the conclusion that the court will not ask jurors if they are baised in favor of freeing a defendant.
 As of 2025, every single one of the states cited in the Handy opinion has since abandoned the English practice and adopted expanded voir dire procedures in its place.

The most concerning analytical shortcoming of the Handy opinion is that the court did not acknowledge, discuss, or otherwise account for the Framers’ intentions at the time of ratifying the Sixth Amendment right to an impartial jury.
 Had the court done so, it would have been confronted with the knowledge that the Framers drafted the Amendment with the intention of incorporating the type of expansive voir dire procedures understood by the Framers as a necessary safeguard against oppressive government.
 Under this analysis, the Handy court would have likely been obligated to put forth sufficient justification for rejecting the type of voir dire procedures contemplated by the Framers.
 Of course, the Handy court did not analyze the history and tradition of the Sixth Amendment right to an impartial jury, and so the court did not address or otherwise contemplate the relative merits of expanded versus limited voir dire.
 Based on this analytical oversight, the Handy court upheld the trial court’s voir dire rulings.

The Handy decision established two fundamental principles of Maryland law: (1) that neither parties nor their counsel have the right to directly conduct the voir dire process; and (2) that, in any event, the questions presented during voir dire must be exclusively related to the exercise of challenges for cause.

These principles have not been modified or abridged in any significant manner since the Handy decision more than one hundred years ago, notwithstanding a series of direct challenges to that end.
 Nearly every subsequent decision defending the validity of Maryland’s limited voir dire scheme has explicitly relied on the Handy decision to support its continued existence.
 In those years, no opinion defending the Handy decision has ever once accounted for the Framers’ understanding of the Sixth Amendment right to an impartial jury.
 As a result, the Handy progeny suffers from the same analytical shortcomings that plagued the Handy decision itself; failing to account for the history and tradition surrounding the Sixth Amendment, failing to reject the English practice as the Framers did, and failing to vest the right to conduct voir dire in the respective parties rather than the court.

Now, as the Supreme Court of Maryland and the General Assembly contemplate material changes to the limited voir dire rules set forth in Handy,
 the history and tradition of voir dire should be considered when enacting any such changes, if at all.

V. Historical Analogs to Expanded Voir Dire

If Maryland decides to expand its voir dire procedures, any related changes can, and should, more closely align with the history and tradition of voir dire as understood at the time of drafting the Sixth Amendment.
 Based on the Maryland Judiciary’s proposed experimental procedures for the 2025 Pilot Program, Maryland may already be considering a more historical variation to voir dire procedures.

A. Facilitating the Intelligent Exercise of Peremptory Challenges Aligns with the Colonial Understanding of Voir Dire Procedures
The most obvious change contemplated by Rule 16-310 is the general repurposing of Maryland’s voir dire laws to allow “the parties to obtain information that may provide guidance for the use of peremptory challenges.”
 As explained more fully in Part III above, the Framers and other American colonists generally understood that the voir dire process was best utilized by facilitating the intelligent exercise of preemptory challenges.
 Additionally, the sociopolitical goals achieved through the use of traditional expanded voir dire are the same today as they were then: to protect the accused from an authoritarian government.
 To the extent that expanded voir dire would continue to benefit defendants today, the judiciary should embrace its restoration, not as a matter of procedural refinement, but as a reaffirmation of the constitutional safeguards envisioned by the Framers.
 Amending the scope of voir dire in Maryland to account for peremptory challenges would achieve just that.

B. Colonial America Rejected Court-Led Voir Dire

In the event that Rule 16-310’s Pilot Program does not lead to the repurposing of voir dire in Maryland, the reforming of voir dire procedures alone would still serve the original aims of the Sixth Amendment.
 From its inception, the Sixth Amendment was designed to protect the accused from arbitrary state power by ensuring access to an impartial jury.
 In colonial America, this principle was only ever achieved through locally administered jury selection procedures that deliberately excluded centralized judicial oversight.
 Instead, jurors were selected by town officials or community representatives who directly participated in the voir dire process.
 Thus, the idea of court-led voir dire was necessarily incompatible with the type of procedures that the colonists recognized as a defense to oppressive English rule.

To that extent, Rule 16-310’s emphasis on empowering parties to obtain information relating to the exercise of peremptory challenges echoes the most important historical functions of American voir dire.
 Even if the Pilot Program does not materially reconfigure the scope of voir dire in Maryland, the potential shift away from predominantly court-led voir dire indicates a closer alignment with the Framers’ understanding of the right to an impartial jury as a “fundamental safeguard of individual liberty.”

C. The Framers Embraced Attorney-Led Voir Dire
As explained in Part II, the Maryland Judiciary recommended five potential forms of expanded voir dire, one of which is the “attorney-led voir dire of a panel.”
 Of all of the procedures recommended by the Judiciary, attorney-led voir dire most closely comports with the history and tradition of the Sixth Amendment, given the Framers’ concern with preventing executive overreach into the judicial process. 

This concern was neither incidental nor temporary, and instead reflected a broader colonial understanding that the efficacy of the jury trial depended on the accused’s ability to meaningfully participate in the jury selection process, absent any guesswork in the exercise of challenges.
 To the Framers, juries were not negligible mechanisms of the judicial process, but active mouthpieces of the community that were more effectively formed by attorney-led voir dire rather than court-led voir dire.
 As a result, the proper scope of voir dire contemplated by the Framers would have included the right for the individual parties themselves to conduct the voir dire process in order to more effectively produce a more “impartial jury.”
 Therefore, modifying Maryland’s voir dire laws to grant litigants the right to conduct the voir dire process would more accurately reflect the Framers’ intention when drafting the Sixth Amendment.

VI. Conclusion

Maryland’s current voir dire laws stand in stark contrast to the historical and constitutional foundations from which the American jury trial system was built.
 As demonstrated throughout this article, the Sixth Amendment guarantee of an “impartial jury” was not conceived in a vacuum, but in direct response to centuries of judicial abuse, executive overreach, and otherwise manipulated juries under the English rule.
 The Framers, guided by colonial resistance and revolutionary ideals, understood that the efficacy of the jury system depended on the accused’s ability to participate in the voir dire process by asking questions relating to the intelligent exercise of peremptory challenges, including by and through their respective counsels.

Maryland’s continued reliance on the Handy progeny—without accounting for the historical and constitutional context of the Sixth Amendment—has resulted in a voir dire framework that remains susceptible to the issues that the Framers sought to cure through the Sixth Amendment.
 The Supreme Court of Maryland’s implementation of Rule 16-310 represents a rare opportunity to correct these shortcomings and, in doing so, better secure these constitutional rights for the people of Maryland.
 Even if the Pilot Program does not result in a material change to existing law, the reformation of voir dire procedures alone, specifically in the form of attorney-led voir dire, would also aid in preserving the constitutional safeguards originally envisioned by the Framers.
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