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I. ABSTRACT

The phrase voir dire means “to speak the truth” in French.
 In the American judicial system voir dire is the process of asking potential jurors questions to determine whether the juror can be fair and impartial.
 The right to a fair and impartial jury is guaranteed by the U.S. Constitution and the Maryland Declaration of Rights.
 When a potential juror answers a voir dire question in a way that reveals a bias that constitutes a “specific cause for disqualification” the judge dismisses (or strikes) that juror “for cause.”

However, what happens if a potential juror fails to admit, or is unaware of, a bias? That’s where peremptory challenges are supposed to come in.
 Peremptory challenges allow the parties to reject (or strike) a potential juror “for a real or imagined partiality that is less easily designated or demonstrable than that required for a challenge for cause.”
 A “partiality that is less easily designated or demonstrable than that required for a challenge for cause” is synonymous with an implicit bias that would affect the juror’s ability to be fair and impartial.
 In most jurisdictions, peremptory challenges are exercised after lawyers have had the opportunity to inquire about potential jurors’ backgrounds and experiences through direct one-on-one questioning with individual jurors, questionnaires, attorney conducted voir dire, and/or other methods of ferreting out implicit biases.
 

Unfortunately, for approximately 120 years, Maryland law has “limited” the purpose of voir dire to questions that are intended to discover a “specific cause for disqualification.”
 Maryland’s system of limited voir dire falls outside the norm of practically every other state and commonwealth in the nation.
 Limited voir dire prohibits lawyers and litigants from proposing or posing questions aimed at uncovering implicit biases.
 Moreover, limited voir dire forces the “unintelligent” exercise of peremptory challenges, inevitably leading some lawyers to exercise peremptory challenges on unconstitutional bases.

Over the last three decades, there have been various unsuccessful efforts to realign the scope of voir dire in Maryland to match that of the federal courts and nearly a unanimity of the states.
 In September of 2024, however, the Maryland Supreme Court
 adopted Maryland Rule 16-310, which created the Pilot Program “to implement the use of expanded voir dire” in multiple jurisdictions throughout Maryland and to study the effects of expanded voir dire.
 The Pilot Program launched on January 1, 2025, and “sunsets” on January 1, 2026.

This article seeks to explain the history of “limited voir dire” in Maryland, the problems associated with Maryland’s voir dire system, and the importance of Maryland’s Pilot Program as the first meaningful step towards improving Maryland’s jury selection process.

II. Part: Voir Dire in the American Court System - How Voir Dire Affects the Constitutional Right to a Fair and Impartial Jury

Black’s Law Dictionary translates the French phrase “voir dire” to mean “to speak the truth.”
 Others have defined this phrase to mean “to see them talk.”
 In the American court system, voir dire is the process in which prospective jurors are preliminarily examined prior to being qualified as jurors.
 The purpose of this preliminary examination is multi-fold.
 All courts in the United States agree that voir dire is necessary to aid trial judges in deciding whether prospective jurors possess a legally disqualifying bias.
 Moreover, all of the U.S. Federal Courts and nearly all U.S. State Courts also agree that voir dire’s other legitimate and intended purpose is to aid attorneys in the intelligent exercise of peremptory challenges.
 However, Maryland stands as the lone state which limits the scope of voir dire to challenges for cause without providing attorneys with the right to individually question prospective jurors.

A. English Jury Selection


The right to a trial by jury stretches its roots back through American jurisprudence to England.
 The word jury comes from the Latin word jurati and literally translated means “persons sworn.”
 Juries were initially formed to play the role of inquisitor in a legal action.
  They were made up of men who not only knew the litigants of a case, but were familiar with the facts of the matter in controversy.
 This familiarity or “bias” in today’s American context is legally improper and, therefore, undesirable.

Surprisingly, throughout much of early English jurisprudence, a biased jury was desirable.
 The conventional wisdom, from 14th century England to early 17th century England, was that a juror who was biased against the defendant was good for the King.
 Speaking about this English precept of law, Lord Parnung stated, “certainly if, indicators [persons who have already concluded as to defendant’s guilt] be not there [on the petit jury] it is not well for the King.”
 To help accomplish this desired juror bias, sheriffs were placed in charge of selecting custom fit juries for each trial.


Accordingly, corruption in the forming of juries in favor of the King was not only prevalent, but it was actually encouraged and intended.
 John Palgrave, tutor to King Henry VIll, described the criminal jury in the following scenario:

SHERIFF: [The jury is ready my lord, and I am happy to say it will be an excellent jury for the crown, I myself have picked and chosen every man on the panel. There is not a man whom I have not examined carefully. All the jurors are acquainted with (the prisoner). I should not have allowed my bailiff to summon the jury haphazard. The least informed of them have taken great pains to go up and down every nooke and corner in Westminster, they and their wives-and to learn all they could hear concerning his past and present life and conversations. Never had a culprit a better chance of having a fair trial.

English defendants and their barristers voiced their grievances with the scandalous process of jury selection to Parliament.
 Lord Chief Justice Coke and his fellow members of the English Judiciary felt that a sheriff’s allegiance during jury selection ought to be to his King.
 Consequently, these grievances were largely ignored.

Many of these concerns were brought to the English High Court’s attention in the 1696 conspiracy trial of Peter Cook.
 Cook was charged with conspiring against William and Mary in favor of King James II.
 Cook “argued for the right to question jurors on their political biases[.]”
 “The court denied Cook’s right to question, holding that questions concerning a juror’s bias would be to the juror’s discredit and should not, therefore be allowed.”
 Subsequently, Cook was found guilty and hanged.
 Shockingly, despite that would trouble any modern day reader, the ruling by the court in Cook’s case was never questioned by an English court thereafter.
 
B. Jury Selection in the American Colonies
In order to understand the American version of voir dire it is necessary to review the pre-American Revolution English method of impaneling juries in the American Colonies, as well as the subsequent reactions the colonists had to this method.
 Prior to the American Revolutionary War, the Crown of England began to secure Torie
 jurors, who were favorable to the Crown, in its trials of American insurgents.
 The Colonial English tribunals denied American insurgent defendants an effective opportunity to rid the jury of these Torie sympathizers.

In 1760, the Colony of Massachusetts passed “An Act for the Better Regulating the Choice of Petit Jurors” in an attempt by colonialists to impanel unbiased juries.
 This piece of legislation, commonly known as the Jury Selection Law, required jurors be chosen by a town meeting.
 The town meeting format gave the accused the opportunity to examine thoroughly the character and biases of prospective jurors.
 The Torie loyalists complained that under this new law “the examination of jurors [wa]s now more in the hands of the people than ever before.”
 In retaliation, Parliament then passed a subsequent act that required juries be selected in court from a list prepared by the sheriff—stripping the selection power away from the town meetings.
 Accordingly, in order to sit as a juror, the Crown’s sheriff had to be convinced that the citizen was sufficiently biased in favor of the Crown that the verdict desired by the Crown would be a foregone conclusion.
 This continued to be the way that jurors were selected while the colonies were under the Crown’s control.

When the colonists won their freedom and independence from the Crown of England, disgust with British juror impaneling practices led to the widespread belief that attorney-conducted voir dire was necessary in order for there to be fair trials.
 This strong belief was memorialized in Proposition Seven of the first draft of the proposed Amendments to the Constitution during the first session of the First Congress: “[t]he trial of all crimes . . . shall be an impartial jury of freeholders of the vicinage with the requisite of unanimity for conviction, the right of challenge and other accustomed requisites.”

Some of the drafters of the proposed Amendments, which would later be known as The Bill of Rights, believed that the inclusion of the above noted specific provisions in Proposition Seven was unnecessary because the right to trial by an impartial jury was already guaranteed by Article III of the Constitution—which, in their view, encompassed all the rights incidental to it as articulated by the laws of the states.
 Addressing this issue at the Virginia debates, James Madison stated:

Where a technical word was used [as in the instance of trial by jury], all the incidents belonging to it necessarily attended it. The right to challenge is incident to the trial by jury, and, therefore as one is secured, so is the other.

The chief concern of the drafters and proponents of Proposition Seven was that if the specifics, of what was at that time deemed to be necessary to have a fair trial, were not specifically enumerated in the Amendment then the federal government could act to tamper with, limit, or extinguish those rights.
 In the end, the concerns expressed by the drafters and proponents of Proposition Seven were quelled by the inclusion of the following phrase in the Ninth Amendment: “The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people.”

The inclusion of this phrase in the Ninth Amendment coupled with Section 34 of the Judiciary Act of 1789 which stated: “[t]he laws of several states, except where the constitution or treaties of the United States or Acts of Congress otherwise require or provide, shall be regarded as rules of decision in trials of common law in the courts of the United States, in cases where they apply[,]” provided further assurances to the proponements of Proposition Seven.
 Moreover, the inclusion of the “confrontation” and “due process” clauses of the Fifth Amendment were further expressive of the principles that encompassed a defendant’s constitutional right to a fair trial.

C. Voir Dire In Early America

The basic concept underlying the voir dire stage of a trial is the recognition that a juror’s bias, prejudice, preconception, and ignorance can lead the juror to a verdict against a defendant irrespective of what evidence is put forth in a given case.
 Despite its efforts to assure fairness by ruling on admissibility and its educative, curative, and cautionary instructions, a trial court cannot prevent bias from affecting a juror’s deliberations.
 Patrick Henry, an oft-quoted founder of our nation, argued that he would prefer to be tried by a judge alone than by a jury selected without the right to question and challenge.

Moreover, the right of parties to have a fair jury was so important in early American jurisprudence that Chief Justice John Marshall allowed counsel extensive attorney-conducted voir dire in the 1815 treason trial of Aaron Burr.
 Aaron Burr was accused of treason for allegedly plotting to establish an independent country west of the country’s current states in U.S. territory that would later become the future states of Kentucky, Tennessee, Mississippi and newly acquired areas within the Lousiana Purchase and assembling an armed force to carry out this plot.
 Addressing challenges for cause, Chief Justice Marshall, sitting as the trial judge, wrote:
Why do personal prejudices constitute a just cause of challenge? Solely because the individual who is under their influence is presumed to have a bias on his mind which will prevent an impartial decision of the case, according to the testimony. He may declare that notwithstanding these prejudices he is determined to listen to the evidence, and by governed by it; but the law will not trust him . . . He will listen with more favor to that testimony which confirms, than to that which would change his opinion[.]

After Chief Judge Marshall allowed Aaron Burr’s attorneys to directly question potential jurors about their individual biases, a jury was selected, and a trial was held.
 The jury acquitted Aaron Burr of all charges.

The principles behind Chief Justice Marshall’s decision to allow extensive juror inquiry via attorney-conducted voir dire in the Burr trial struck a chord with jurists all around the new nation.
 In fact his reasoning was so compelling that, with the lone exception of South Carolina,
 every other state that was in existence at the time embraced the practice of allowing attorneys the right to directly question jurors during voir dire.
 In Sprouse v. Commonwealth,
 a Virginia court rejected the English rule of barring a juror from answering questions directed at his bias by holding:
[I]t has been said in some of the English books that [a juror] is not obliged to disclose whether he has or has not, formed and delivered an opinion on the prisoner’s case because, as it is alleged, such disclosure would tend to disgrace. . . . This rule certainly was rejected in Burr’s case where Justice Marshall allowed counsel an extensive voir dire of jurors.

Addressing this same issue in People v. Bodine, the Supreme Court of Oneida County, New York, citing the Burr case, held:

The feelings of the juror may also be shown, and that whether they amount to positive partiality or ill-will, or not, as his views and opinions also may be, whether mature, absolute or hypothetical. Indeed, any and every fact or circumstances from which bias, partiality or prejudice may be inferred, although weak in degree is admissible on this issue; and counsel’s inquiry should by no means be restricted to the isolated question of a fixed and absolute opinion at to guilt or innocence of a prisoner.

Allowing attorney-conducted voir dire became an established tenet of what was needed to ensure the right to a fair trial in early America despite the fact that it was a sharp departure from the practice of empaneling juries in England and Canada.

D. Voir Dire In Contemporary America and Maryland’s Version of Voir Dire

Since Chief Justice Marshall’s decision in United States v. Aaron Burr,
 voir dire in the overwhelming majority of states and the federal courts has served the dual purpose of enabling parties to discover and identify information to either assert a challenge for cause or make use of a peremptory challenge.
 Today, in every jury trial throughout the country, potential jurors who demonstrate a disqualifying bias are “struck” from the jury pool “for cause.”
 Trial judges have broad discretion in determining whether a juror’s voir dire responses reveal a disqualifying bias and therefore warrant a successful “for cause” challenge.

In addition to for cause challenges, forty-nine states and all federal courts afford litigants the opportunity to exercise peremptory challenges to excuse a juror even if that juror has not demonstrated a disqualifying bias.
 Explaining the use of peremptory challenges in Holland v. Illinois, the U.S. Supreme Court stated:

Peremptory challenges, by enabling each side to exclude those jurors it believes will be most partial toward the other side, are a means of ‘eliminat[ing] extremes of partiality on both sides’, thereby ‘assuring the selection of a qualified and unbiased jury.’

In Swain v. Alabama, the United States Supreme Court recognized that peremptory challenges are one of the most important rights an accused has in securing a fair trial.
 The Swain Court reaffirmed its prior holdings in Lewis
 and Pointer
 by ruling that the denial or impairment of the right to peremptory challenges is reversible error, even without a showing of prejudice.
 Recognizing the importance of a robust voir dire, the Court stated that “the very availability of peremptories allows counsel to ascertain the possibility of bias through probing questions on the voir dire and facilitates the exercise of challenges for cause by removing the fear of incurring a juror’s hostility through examination and challenge for cause.”

In Swain, Justice Byron White stated, “[t]he function of the [peremptory] challenge is not only to eliminate extremes of partiality on both sides, but to assure the parties that the jurors before whom they try the case will decide on the basis of the evidence placed before them, and not otherwise.”
 As the 5th Circuit Court of Appeals later recognized in United States v. Ledee, “[p]eremptory challenges are worthless if trial counsel is not afforded an opportunity to gain the necessary information upon which to base such strikes.”
 In Gentile v. State Bar of Nevada, the United States Supreme Court explained: “[f]ew, if any, interests under the Constitution are more fundamental than the right to a fair trial by ‘impartial’ jurors. . . .”
 Finally, in Mu’Min v. Virginia, the United States Supreme Court reaffirmed that “[v]oir dire examination serves the dual purposes of enabling the court to select an impartial jury and assisting counsel in exercising peremptory challenges.”
 Accordingly the United States Supreme Court and lower courts are in agreement that voir dire is crucial not only for exercising challenges for cause but also to aid counsel in exercising their peremptory challenges.

In contrast, by creating and adopting what Maryland’s Supreme Court refers to as “limited voir dire,”
 Maryland has abrogated America’s historical jurisprudence as to the procedural due process rights that are afforded to parties through voir dire in jury trials.
 Under Maryland’s “limited voir dire” parties are restricted to voir dire questions that are aimed solely at eliciting information that constitutes a disqualifying bias.
 Maryland’s “limited voir dire” is explicitly intended to deny parties the right to discover and identify information from each juror that would intelligently inform their use of peremptory challenges.
 Maryland’s adoption of “limited voir dire” makes it a glaring outlier to both the federal courts and the overwhelming majority of states.

Although the Maryland Rules specifically afford the trial judge the discretion to enable parties to have their attorneys directly question each juror,
 Maryland trial court judges almost universally decline to allow attorneys to conduct voir dire.
 In direct contrast, the overwhelming majority of states have concluded that a litigant’s fundamental right to a fair jury necessarily requires that the litigant’s attorney be afforded the opportunity to directly question jurors during voir dire.

Specifically, thirty-eight states
 have determined that attorney conducted voir dire is so vital to enabling parties to have access to the information that a litigant needs to ferret out implicit and explicit bias that they have afforded parties that right by statute, rule or common law.
  The overwhelming majority of the remaining states that do not explicitly guarantee parties the right to attorney conducted voir dire continue to permit attorneys to conduct voir dire as a matter of practice.

Perhaps more importantly, eleven of the twelve states that do not explicitly afford parties the right to attorney conducted voir dire do afford parties the right to ask jurors questions that they believe would provide information that will assist them in exercising their peremptory challenges.
 For example, in Missouri, where attorney conducted voir dire is not an explicit right, the purpose of jury selection is “to discover bias or prejudice in order to select a fair and impartial jury.”
 This goal is achieved “through questions which permit the intelligent development of facts which may form the basis of challenges for cause, and to learn such facts as might be useful in intelligently executing peremptory challenges.”
 Missouri courts have explicitly held that “[g]reat liberality is allowed in inquiring into attitudes and experiences of the jury panel.”
 Maryland is the only state that simultaneously fails to protect the right to attorney conducted voir dire and limits the scope of voir dire questions to questions intended to elicit a specific disqualifying bias.

In 2021, Arizona became the only state to abolish peremptory challenges.
 By doing so, some might conclude that Arizona has joined Maryland as a state that has adopted “limited voir dire” because, without peremptory challenges, the only purpose of voir dire is to uncover information that would constitute a disqualifying bias.
 However, this interpretation would be a fundamentally flawed oversimplification and mischaracterization, as Arizona has several safeguards in place to assure that litigants are afforded a fair trial.
 Chief among these is the right of litigants to have their attorney question jurors about “any subject that might disclose a basis for the exercise of a challenge for cause.”
 Other safeguards include having jurors complete case specific written questionnaires and having attorneys provide a brief opening statement at the start of the voir dire process.
 Although nothing in the Maryland Rules that predate the Pilot Program specifically prohibit juror questionaires and other safeguards, tragically given what is now known and accepted about the perils of implicit bias, by practice, Maryland Courts do not routinely employ any of them in the jury selection process.

E. Bias and Its Effect on Empaneling A Fair and Impartial Jury

The difference between explicit bias and implicit bias is that explicit bias refers to a juror’s attitudes and/or beliefs about a person, a group or a thing on a conscious level.
 As detailed above, explicit bias was well understood by the Colonists and drafters of the U.S. Constitution.
 Implicit bias, however, is a subconscious preference or prejudice that a juror may not be aware of and that was less studied and understood at the time of the Country’s founding.

i. Peremptory Challenges: A Vital Safety Net to Combat Implicit Bias of Judges and Jurors

In the nearly two hundred and fifty years that have elapsed since the founding of America, much has been studied and learned about implicit bias.
 Implicit bias exists within nearly every human being.
 Since, by definition, implicit bias cannot be appreciated by the person who holds it, any system that is designed to discover and identify its existence must necessarily rely upon the judgement of another person.

Of course, the person entrusted with discovering and identifying implicit bias in another person also has his or her own implicit biases.
 No matter how honest a person is, they cannot escape the fact that their judgment is tainted by their own implicit biases.
 For example, a trial judge and an attorney may not agree that the biases of a particular juror rise to the level of the juror being disqualified, but that analysis is necessarily informed by the implicit biases held by the judge and the attorney.
 Perhaps this is one of the reasons that the overwhelming majority of American Courts jointly entrust the discovery and identification of implicit bias to both trial judges and the attorneys for the parties through the separately conducted direct questioning of potential jurors and the elimination of jurors through both challenges for cause and peremptory challenges.

When an attorney discovers what they consider to be a disqualifying bias but is unable to convince a trial judge to disqualify the juror, he or she may use a peremptory challenge to strike the juror (except in Arizona).
 In this way, peremptory challenges ensure that, from the attorney’s client’s perspective, the jury is made up of fair and impartial jurors.
 Thus, in a very real sense, peremptory challenges act as a safety net to combat the possibility that a judge’s implicit bias has prevented the judge from recognizing a disqualifying bias in a potential juror.

As societal understanding of disqualifying bias evolves, an attorney’s ability to inquire about bias and the safety net of peremptory challenges become even more critical.
 Throughout American history, there have been circumstances in which trial judges refused to grant “for cause” challenges to potential jurors based on biases that were not yet recognized by society as “disqualifying.”
 For example, although lawyers for minority clients have always recognized that racial biases of potential jurors are prejudicial to their client’s right to a fair trial, early American jurisprudence failed to recognize that fact.
 As set forth in detail below, it took centuries for American courts to recognize racism as a disqualifying bias.
 Similarly, although same sex couples were granted the right to marry by the U.S. Supreme Court in 2015,
 Maryland did not require trial courts to inquire about potential jurors’ biases based on sexual orientation until 2023.

Since trial judges are tasked with making decisions about voir dire based on the information available to them at the time of trial, including their understanding of society’s definition of “disqualifying bias,” trial judges may disagree with attorneys about whether a particular question is intended to elicit information about a disqualifying bias or about whether a juror should be stricken “for cause.”
 Therefore, allowing attorney conducted voir dire ensures the ability of parties and their attorneys to identify biases that trial courts and society as a whole have not yet recognized, or may never recognize, as “disqualifying” and to remove such biased jurors from their jury via peremptory challenge.

This vital process not only objectively protects the constitutional right to a fair and impartial jury in society as a whole, it also ensures that parties can be confident that their individual constitutional rights have been protected.
 The authors have little doubt that society will continue to evolve and additional biases will be identified as unacceptable.
 For that reason, attorney-conducted voir dire designed to elicit information about unrecognized biases is necessary to enable litigants and their attorneys to exercise peremptory challenges based on such biases.

Given the complexity of most cases, it is almost axiomatic that the attorney for each party has a better understanding of what specific potential implicit and explicit biases may exist in a juror that would affect that juror’s ability to be fair and impartial in a particular case.
 That is why the overwhelming majority of states either allow the scope of voir dire to include issues that would intelligently inform the attorney in his or her use of peremptory challenges or allow robust attorney conducted voir dire.
 In these jurisdictions, precious judicial resources and time do not need to be spent trying to convince a trial judge that a question that a party wishes to ask goes to a disqualifying bias.
 The time saved can be better used by the court and the parties to ferret out explicit and implicit bias in potential jurors.
 

In contrast, a system of voir dire that limits questions to those directly designed to elicit a disqualifying bias requires trial judges to engage in mental gymnastics to determine what possible responses jurors could give to proposed questions.
 Moreover, limited voir dire questions asking about specific biases, rely on a juror’s self-assessment and then self-disclosure of bias.
 Maryland’s self-created version of what it terms “limited voir dire” is inherently flawed because it largely ignores what social science now knows about explicit and implicit bias.
 A person is not aware of their implicit bias until it is exposed by another.
 Accordingly, by definition, juror self-assessment is incapable of identifying implicit bias.
 In addition, a juror may be aware that he or she has an explicit bias but may be too embarrassed and scared to disclose this bias to a person wearing a judicial robe who sits on a dais and is addressed as “Your Honor.”
 As former Utah Trial Judge Fred Howard aptly observed:
The most characteristic feature of prejudice is its inability to recognize itself. It is unrealistic to expect that any but the most sensitive and thoughtful jurors (frequently those least likely to be biased) will have the personal insight, candor, and openness to raise their hands in court and declare themselves biased. Voir dire is intended to provide a tool for counsel and the court to carefully and skillfully determine, by inquiry, whether bias and prejudice, latent as well as acknowledged, will interfere with a fair trial if a particular juror serves in it.

Additionally, there is a plethora of research concluding that a juror’s ability to assess his or her own bias is limited.
 The existence of this research was actually acknowledged by the Maryland Supreme Court in Collins v. State, in “A Note on Best Practices” which states: “[r]esearch has produced concerning findings regarding the voir dire process. Those findings support the adoption of procedures that encourage disclosure to the greatest extent practicable.”
 Although Collins cites four studies, there are numerous other studies that reach equally troubling conclusions regarding judicially conducted limited voir dire’s inability to ferret out bias.
 These studies conclusively establish that attorneys have a better record of ferreting out bias than judges when they have the right to question the entire panel of jurors and follow up with those that they suspect may be biased.
 “The conclusions of those studies included, among other things, the following:

1.
Despite trying their best jurors are not adept at self-assessing their implicit biases.

2.
Jurors are unlikely to admit to biases when they know (and are told) they should not be biased, and people want to believe they can be fair.

3.
Juror anxiety provides a disincentive to respond ‘yes’ to a question which will require further individual questioning.

4.
During judge conducted voir dire jurors attempted to report not what they truly thought or felt about an issue, but instead what they believed the judge wanted to hear.

5.
Since potential jurors look upon the judge as an important authority figure, many are reluctant to displease the judge and therefore tend to respond to the judge’s questions with less candor than if the questions are posed by counsel.

6.
Attorney participation in the questioning lessens the social distance between questioner and respondents, thus minimizing evaluation apprehension and minimizing the prospective jurors’ tendency to try to please the interviewer.

7.
Attorneys are more effective than judges in eliciting candid answers from potential jurors and mock jurors change their minds more often when questioned by judges than attorneys.

8.
One reason why a short period of attorney conducted voir dire after the court’s general voir dire will contribute to more complete information about the potential jurors is the attorneys’ more in-depth knowledge of the case.

9.
Juror biases are not likely to be cured by judicial rehabilitation and might backfire by creating the illusion in jurors that they are unbiased.

10.
Asking jurors to express impartiality and awareness of their potential biases might have a ‘credentialing’ effect, or a false sense of security that they have taken care of their biases.

11.
Judges usually do not realize that they are seen by jurors as both powerful and fair, and that this attitude on the part of jurors creates an expectation in their minds that they should say they can be fair and impartial, whether or not this is true. Jurors desire to be accepted and approved of by the judge. They want to say the right things to the Judge.

12.
Judges do not attempt to warm up to jurors, nor should they, as it is not their role in the judicial process. Lacking a black robe and the title your honor, attorneys are far closer to the social level of a juror. Consequently, not constrained by the formalities of their position, attorneys are able to speak to jurors on their level. Attorneys have the ability to positively reinforce juror self-disclosure during voir dire by a process of head nodding, mmhmming, eye contact, less physical distance, relaxed posture, and a direct orientation of the interviewers body toward the interviewer. Each of these psychological techniques have been proven to help the comfort level of interviewees. Comfort with their interviewer results in dramatic increases in the willingness of interviewees to accurately disclose their feelings. 

13.
The non-verbal communication of a prospective juror (such as displays of tension, evasion or hostility) is much more revealing when questions are posed by advocates and not by the neutral judge.

14.
Lawyers, as advocates who have acquired a thorough working knowledge of the details of the case, are in a better position to determine what questions should be posed to veniremen and are better equipped and more inclined to follow up the initial responses of a venireman with the type of probing, ‘individualized’ questions needed to explore and expose prejudices.

15.
Attorney conducted voir dire allows attorneys to share with jurors their own biases. By doing so they let jurors know that it’s okay to have biases as they are a part of every human being’s experience. They can then encourage the jurors to speak freely about their views without lecturing them for admitting their biases. This raises the level of juror comfort and thus juror candor and the prospect of revealing disqualifying biases that a Court can then evaluate.”

ii. The Implicit Bias of Litigants and their Lawyers

Moreover, implicit biases held by litigants and their attorneys can affect voir dire and jury selection.
 Under Maryland’s current system, the only information that parties are guaranteed to know about a potential juror are the juror’s: “race, gender, age, education, address, occupation, marital status, and if married the occupation of their spouse.”
 Although the U.S. Supreme Court has ruled that two of these demographics, race and gender,
 cannot be used by attorneys in their exercise of peremptory challenges, many attorneys may consciously or unconsciously rely upon stereotypes and blind guesses in exercising their peremptory challenges when trying to determine whether to strike a potential juror.
 If a juror chooses not to answer any question posed during limited voir dire, litigants and lawyers may be asked to exercise peremptory challenges based on nothing more than demographics.
 When litigants and their attorneys are deprived of information about potential jurors, there is an even greater likelihood that explicit and implicit bias will affect their use of peremptory challenges.

By way of example, research on racial disparities has indicated that in general (i.e. stereotypically), members of one racial group tend to have less bias against members of their own racial group than members of another racial group.
 Without the right to elicit meaningful information about the entire jury panel through attorney-conducted voir dire that is not limited in its scope to challenges for cause, the availability of this research could tempt attorneys to use race as a factor in exercising strikes in violation of Batson.

The existence of this type of racially based research and its unconstitutional use in jury selection was recognized by Supreme Court Justice Stephen Breyer in his concurring opinion in the 2005 case of Miller-El v. Dretke
 as follows: 

[T]he use of race – and gender-based stereotypes in the jury-selection process seems better organized and more systematized than ever before. For example, one jury-selection guide counsels attorneys to perform a “demographic analysis” that assigns numerical points to characteristics such as age, occupation, and marital status – in addition to race as well as gender. Thus, in a hypothetical dispute between a white landlord and an African-American tenant, the authors suggest awarding two points to an African-American venire member while subtracting one point from her white counterpart.

Disturbingly, Justice Breyer then cited an article from the Maryland Bar Journal as “an example of stereotype-usage in jury selection” as follows:

For example, a bar journal article counsels lawyers to “rate” potential jurors “demographically (age, gender, marital status, etc.) and mark who would be under stereotypical circumstances [their] natural enemies and allies.”

While troubling, Justice Breyer’s observation about Maryland practices is not surprising given that the only information that Maryland litigants have about many potential jurors is the demographic information of “race, gender, age, education, address, occupation, marital status, and if married the occupation of their spouse.”

In summary, Maryland’s system of “limited voir dire” fails to provide any of the safeguards that are provided to litigants in almost every other state and in the U.S. federal courts.
 Maryland litigants have very few “rights” when it comes to jury selection.
 By limiting parties to posing questions that are directly intended to elicit a disqualifying bias, Maryland’s current system is limited in its ability to ferret out and deal with implicit bias.
 This limited ability to ferret out implicit bias is exacerbated by Maryland’s practice of not allowing attorneys to conduct voir dire.
 Maryland continues to be the only state that limits the scope of voir dire to challenges for cause while simultaneously denying parties the right to attorney conducted voir dire.

III.  Part II: How Did We Get Here? The History of Limited Voir Dire in Maryland

Given all of the research and data demonstrating the superiority of expansive, attorney led voir dire at rooting out implicit and explicit bias,
 one must wonder: How did Maryland get to a place that deviates from the rest of the Country’s procedural due process norms for voir dire? In order to understand the impact that Maryland’s “limited voir dire” system continues to have on practitioners and litigants alike, it is important to understand the history of Maryland’s caselaw and the development of limited voir dire.

Over the past twelve decades, Maryland’s appellate courts have rigidly insisted that Maryland adhere to the doctrine of “limited” voir dire, which was devised and established at a time when very little was known about implicit bias.
 Nevertheless, over time Maryland’s appellate courts have also recognized the evolution of the definition of disqualifying bias and the impacts of implicit biases on jury selection.
 Rather than simply realigning its limited voir dire with the voir dire jurisprudence of most the rest of the Country, Maryland appellate courts have attempted to reconcile limited voir dire with the evolution of social science by adopting certain “mandatory” voir dire questions on a case-by-case basis.
 As set forth below, this unpredictable and piecemeal expansion of limited voir dire causes confusion and inconsistent application of the law and fails to adequately protect the Constitutional right to a fair and impartial jury.

A. The Development of “Limited Voir Dire” in Maryland

Maryland’s system of limited voir dire dates back to 1905.
 In 1905, the composition of Maryland jury pools was wildly different than it is today. Women could not serve on Maryland juries.
 Although Black men were technically “permitted” to serve on juries after ratification of the Civil Rights Act of 1875, Black jurors were frequently excluded from juries as the practical result of discriminatory procedures such as creating jury pools from certain lists that excluded Black men.
 Despite the profound changes in the American justice system and society as a whole over the past twelve decades, Maryland courts have clung to the principle of limited voir dire in selecting Maryland juries.

Maryland’s Court of Appeals—now called the Supreme Court of Maryland
—first adopted limited voir dire in the case of Handy v. State.
 Henry J. Handy was convicted of murdering his wife in the Circuit Court for Wicomico County, Maryland.
 Handy was sentenced to death.
 On appeal, Handy argued that the trial court erred in failing to conduct adequate voir dire for two reasons.
 First, the trial judge declined to allow Handy’s lawyer to directly question a juror after the judge had completed his questioning.
 Handy argued that his lawyer should have been permitted to question the juror “for the purpose of determining whether the right of peremptory challenge shall be exercised.”
 Second, the trial judge declined to ask about the marital status of a juror.
 Handy argued that the marital status of the juror would “enlighten [Handy] as to the propriety of exercising the right of peremptory challenge” because Handy’s justification for murdering his wife was that she had “allowed and encouraged improper attentions” from another man.

As the old adage goes, bad facts make bad law.
 The Handy Court declined to adopt Handy’s proposal that litigants be afforded a right to question jurors directly and ruled that the juror’s marital status was “clearly immaterial” to the issues in the case.
 The Handy Court declared that voir dire in Maryland should be limited as follows:

The judge should either himself conduct the examination, or at least so far conduct it as to confine it to the point under examination, and not permit it to take so wide a range as to entrap an unwary juror into letting fall some expression not seriously and understandingly made, and from which it may be afterwards argued that he was not an impartial juror in the case. The juror should be treated with the utmost fairness in the examination, and not be subjected to the rigid cross-questioning sometimes indulged in in cross-examining a witness who is testifying in the case.

Following Handy, Maryland appellate courts insisted that no litigant had any right to ask any question that would assist them in “exercis[ing] intelligently and legally” their peremptory strikes.

In 1926, Richard Reese Whittemore was convicted of murdering a prison guard during an attempted escape from the Maryland State Penitentiary.
 Whittemore was sentenced to death by hanging by the Criminal Court of Baltimore City.
 On appeal, Whittemore argued that the trial court had erred in refusing to allow him to question a potential juror about the potential juror’s age and his former occupation.
 Whittemore argued that “conceivably, [the potential juror] may have been a former penitentiary guard, and because of that fact unfitted to render an impartial verdict on a charge of murder of a guard by a prisoner.”
 The Whittemore court rejected that argument on the assumption that “if any such ground for doubting a juryman’s fitness should be known, or feared, a question directed to that ground specifically would not only be proper, but in this case would probably have been asked [by the trial judge].”
 The Whittemore court left no room for doubt in announcing:

The rule is, then, that questions not directed to a specific reason for disqualification and exclusion by the court may be refused in the court’s discretion. The nature and extent of the examination are to be decided by the court in each case in its discretion, and on appeal the ruling will not be interfered with, unless there has been a clear abuse of that discretion.

In the wake of Handy and Whittemore, Maryland trial courts were tasked with determining whether a requested voir dire question was “directed to a specific reason for disqualification” of a potential juror.
 If the question was not specifically aimed at uncovering a disqualifying bias, the judge could choose, in his
 discretion, not to ask it.
 Unsurprisingly, the definition of “disqualifying bias” varied widely between Maryland trial judges and evolved rapidly during the twentieth century.
 Moreover, because trial judges were vested with wide discretion in determining whether or not a particular question was aimed at a disqualifying bias, trial judges inevitably injected their own biases in asking, or refusing to ask, questions of potential jurors.
 As a result, biased jurors were permitted to sit on juries and litigants had no way to know whether a biased juror was deciding their case or not.

B. The Evolution of Disqualifying Biases and the Expansion of Limited Voir Dire on a Case-by-Case Basis
As time went on and social science developed the collective understanding of bias and partiality, however, Maryland’s appellate courts were forced to recognize that some trial judges improperly limited certain types of voir dire questions because of the trial judge’s own beliefs about what constituted a disqualifying bias. Unlike most states that recognized that the purpose of voir dire is to allow questions designed to reveal disqualifying bias and other information that would assist litigants in exercising peremptory challenges,
 Maryland insisted that voir dire be limited with certain “mandatory” exceptions to the trial court’s discretion.
 This rigid application of “limited voir dire” combined with the inconsistent and ever-changing definition of disqualifying bias led to a plethora of appellate decisions reviewing a trial court’s refusal to ask voir dire questions and the emergence of various categories of “mandatory questions.”

i. The Belated Recognition of Racism as a Disqualifying Bias in Maryland

The most disturbing example of limited voir dire enabling biased jurors to decide cases without any ability for litigants to ask questions that would allow them to utilize peremptory challenges to strike biased jurors is found in Maryland’s prolonged refusal to adopt racial bias as a “mandatory” area of inquiry. Indeed, Maryland did not even acknowledge the existence of racism as a potentially disqualifying bias until 1959.

In Aldridge v. United States (1931), the United States Supreme Court recognized “the right to examine jurors on the voir dire as to the existence of a disqualifying state of mind” including “racial or religious prejudices.”
 The Supreme Court pointed out that multiple states had reversed convictions for failure to inquire about racial prejudice during voir dire including Florida, Mississippi, and North Carolina.
 The Aldridge court rejected the government’s argument that allowing inquiry as to racial prejudice during voir dire would be “injurious” to the “administration of the law[.]”
 The Supreme Court stated: “We think that it would be far more injurious to permit it to be thought that persons entertaining a disqualifying prejudice were allowed to serve as jurors and that inquiries designed to elicit the fact of disqualification were barred. No surer way could be devised to bring the processes of justice into disrepute.”

Maryland’s high court, however, disagreed that racial prejudice constituted a disqualifying bias.
 In Lee v. State (1933), the Court of Appeals affirmed a trial court’s refusal to ask the following question in a case where a Black man was accused of murder: “Do you regard negroes as your social equal[.]”
 The Court of Appeals reaffirmed “that a white juror is not disqualified to sit in a case . . . because he thinks his race superior to another, or does not believe in the social equality of white and colored races.”
 In a holding that would shock the conscience of anyone who reads it today, the Lee court held that “think[ing] [a] race superior to another” was not a disqualifying bias and that Mr. Lee “was furnished a jury . . . qualified to give him a fair trial which was all he had a right to ask.”
 Moreover, because Maryland limited the purpose of voir dire questions to “the existence of cause for disqualification, and [was] not permitted for any other purpose[,]” Mr. Lee was deprived of the opportunity to utilize his peremptory challenges to exclude racist jurors.

In Corens v. State (1946), the Court of Appeals explained that “any circumstances which may reasonably be regarded as rendering a person unfitted for jury service may be made the subject of questions and a challenge for cause” but that the determination of such “circumstances” is “left to the sound discretion of the court in each particular case.”
 Given that racial prejudice and segregation were acceptable facets of life in 1946, it is likely that a significant portion of trial judges viewed racial bias as acceptable rather than a disqualifying bias.

It was not until 1959, in Brown v. State, that the Court of Appeals even recognized that racism could be a “disqualifying bias” and established some limited rights with respect to voir dire questions “as to the bias or prejudice which jurors might have . . . and as to whether the jury could give the defendant as fair and impartial a trial as they could a white man.”
 “Brown required a trial judge to propound a criminal defendant’s requested voir dire question when it was designed to uncover racial bias ‘[s]o long as race prejudice exists, even in a relatively few persons.’”

Between 1959 and 1976, the Court of Appeals issued multiple opinions in cases involving challenges to a trial court’s voir dire regarding racial bias.
 Contee v. State, Humphreys v. State, and Tunstall v. State all involved rulings requiring trial courts to inquire about a potential juror’s racial prejudice “without identifying any particular, racially-charged circumstance that would warrant the requested voir dire question.”

In 1976, however, Maryland’s appellate courts “began to limit the application of the rule first articulated in Brown” and started once again affirming trial court decisions refusing to ask about racial bias during voir dire.
 In Thornton v. State (1976), the court held:

In the absence of some special circumstance warranting an inquiry as to racial prejudice, such examination is not mandated. To hold otherwise would allow the defendant in every case to bypass the discretion of the trial judge and use a blind scatter shot in hopes of having a pellet find some degree of prejudice in a prospective juror.

The Thornton court recognized the absurdity of “limited” voir dire and its inability to reveal bias as follows: “To require a prospective juror under oath to say he is without prejudice would indeed leave us with a dearth of honest venire persons or, possibly, only with jurors who are too insensitive to recognize their own biases.”
 In other words, the Thornton court acknowledged that jurors are likely unwilling to admit or unable to recognize their own prejudice, making “limited voir dire” questions about racial bias essentially worthless.
 Unfortunately, the Thornton court failed to recognize that voir dire questions aimed at uncovering information about a juror’s background and experience (as opposed to a direct question about a juror’s racial prejudice) could assist litigants in determining whether or not to utilize a peremptory challenge to remove a juror who hinted at racial prejudice.
 Instead, in many cases, litigants continued to have no ability to uncover racism and utilize peremptory challenges to strike racist jurors.
Following the Thornton decision, trial courts regularly refused to ask questions directed at uncovering racial bias in the absence of what the trial judge considered to be “special circumstances.”
 As a result, Maryland’s appellate courts reviewed cases to determine whether “special circumstance[s] warranting an inquiry as to racial prejudice” existed.
 In Holmes v. State, the court held that such special circumstances existed when “the complainant and the witnesses for the State are of a different race than the defendant, and the crime involves victimization of another person and the use of violence.”
 In Bowie v. State, the Court of Appeals reversed a trial court’s refusal to inquire about racial prejudice because “[a]ll but one of the victims and most of the witnesses for the State were white. On the other hand, appellant is an African–American. Moreover, this case involves the violent victimization of other persons.”

In 1995, the Court of Appeals issued an opinion in what it called “the first occasion that we have had to address the situation where voir dire into racial or ethnic bias was requested in a case which did not involve interracial violence.”
 Finally recognizing the Supreme Court’s 1931 opinion in Aldridge, the Court of Appeals “embraced, in total, the Aldridge analysis” and held that “the refusal to ask a voir dire question on racial or ethnic bias or prejudice under the circumstances of this case constituted reversible error.”

In Hernandez v. State, the Court of Appeals explained the importance of the Aldridge analysis as follows:

The Aldridge analysis, as noted, hinged the necessity of inquiry into racial bias, not on the notion that the factual circumstances of the case generate the issue, but on the possibility of “the bias of the particular jurors who are to try the accused.” Aldridge, 283 U.S. at 314, 51 S.Ct. at 473, 75 L.Ed. at 1058. As the Court stated, “if any one of [the jurors] was shown to entertain a prejudice which would preclude his rendering a fair verdict, a gross injustice would be perpetrated in allowing him to sit.” Id. Because the focus of Aldridge is on the possible bias of the individual jurors and not on the factual circumstances of the case, our embrace of the Aldridge analysis in Hill was simultaneously a rejection of the “special circumstances” limitation that had developed in both federal and Maryland case law.

The Hernandez Court went on to explain that “not requiring ‘special circumstances’” as a prerequisite to inquiring about racial prejudice on voir dire “facilitates the ultimate disposition of cases” because trial judges “need not concern themselves over whether the facts of the case meet the special circumstances standard” and “the burden of making the inquiry ordinarily will be slight, particularly in comparison to the expenditure of resources involved in a new trial.”
 In other words, according to the Court of Appeals, expanding Maryland’s “limited voir dire” to require inquiry regarding racial prejudice would facilitate jury selection and result in fewer appeals about whether a trial judge improperly limited voir dire.

It is difficult for the modern-day reader to accept the reality that Maryland’s “limited voir dire” essentially ensured that, for decades, jurors who possessed explicit and/or implicit racial biases served on juries that affected the rights of people of color.
 Had Maryland shed the shackles of “limited voir dire” while simultaneously embracing the right to attorney conducted voir dire many of these biased jurors would have been identified and stricken from juries.

ii. Other Mandatory Voir Dire Questions

Racial bias was not the only type of bias that Maryland’s appellate courts recognized as a “disqualifying bias” that warranted “mandatory” voir dire during the twentieth and early twenty-first century.
 Recently, in Muldrow v. State, Judge Getty summarized the various areas of mandatory inquiry as follows:

[J]urors’ bias against the defendant’s race, ethnicity, or cultural heritage; jurors’ religious affiliations if they would prevent them from reaching a fair verdict; jurors’ tendency to give undue weight to the testimony of police officers; any “strong feelings” the jurors have toward the crime charged, [] jurors’ bias against defense witnesses, [] and jurors’ bias in favor of the State’s witness,[].

In Muldrow, the court adopted another “mandatory” area of inquiry, holding that “where the evidence presented may arouse bias against homosexuality among the jurors, and the court is aware of this possibility, it must inquire with the jury pool about such bias.”
 Most recently, in Mitchell v. State, Maryland’s high court adopted another area of “mandatory” inquiry explaining: “A trial court must ask prospective jurors a question designed to uncover disqualifying bias concerning a child-witness where it is reasonable to conclude that: (1) potential jurors may be inclined to believe or disbelieve the child’s testimony based solely on the child’s age; and (2) the child’s testimony will be important to the case.”
 

C. Inconsistent Caselaw 1993-2014

Over the past three decades, many judges and lawyers have (thus far unsuccessfully) advocated for the expansion of Maryland’s “limited voir dire” to allow questions aimed at uncovering information that would inform the “intelligent exercise of peremptory challenges.”
 These advocates point out the various ways expanding Maryland’s “limited voir dire” protects the constitutional right to a fair and impartial jury.
 They also explain the obvious benefit to judicial economy and trial judges: If Maryland’s “limited voir dire” is expanded, trial judges will no longer be tasked with the mental gymnastics of determining whether a question is intended to elicit a disqualifying bias or not and litigants will no longer be forced into the long appellate process to remedy trial court’s rulings refusing to allow questions to be asked on the basis of “limited voir dire.”
 Maryland caselaw regarding voir dire between 1993 and 2025 illustrates the harm and confusion caused by the dogmatic adherence to the concept of “limited voir dire” and simultaneous expansion of the definition of disqualifying bias resulting in ever-changing “mandatory” areas of inquiry and inconsistent application of the law.

In Davis v. State (1993), Judge Robert M. Bell (later Chief Judge Bell), joined by Judge John C. Eldridge, dissented from the majority opinion that affirmed a trial judge’s refusal to ask potential jurors whether they or any close friend or relative was or had been a member of law enforcement.

Davis involved an appeal from a conviction in the Circuit Court for Baltimore City for possession with intent to distribute cocaine and heroin.
 Davis argued that his proposed voir dire question about ties to law enforcement “may have led to the disqualification for cause of one or more of the prospective jurors or, at the very least, would have allowed him to intelligently exercise his peremptory challenges.”
 The majority rejected Davis’s first argument on the basis that “[t]he fact that a prospective juror is employed as, related to, or associated with a law enforcement officer does not establish that the prospective juror has any undue bias or prejudice that will prevent that person from fairly and impartially determining the matter before them.”
 The majority further rejected Davis’s argument that follow-up questioning about the details of a potential juror’s relationship to law enforcement may well have revealed a disqualifying bias explaining: “We see no difference between this approach and the practice in some other states that permit parties to use voir dire as a means to more effectively exercise peremptory challenges—a practice that this Court has long since rejected.” 
 The majority concluded: “Where parties do not direct their questions to grounds for disqualification but such questions are “speculative, inquisitorial, catechising or ‘fishing’, asked in aid of deciding on peremptory challenges,” a trial judge has the discretion to refuse to ask them.

Next, in an outright effort at voir dire reform, Davis argued that Maryland should join the “‘overwhelming majority’ of states that have adopted the position that a criminal defendant is ‘entitled to make reasonable inquiries of prospective jurors so that he may intelligently exercise his right of peremptory challenge.’”
 Citing Handy and Whittemore, the majority declined to revisit Maryland’s system of limited voir dire out of concern for judicial economy.
 The majority explained:

This Court initially adopted the rules concerning the scope of voir dire because allowing more extensive inquiry would unduly tax the efficiency of Maryland’s judicial system. Although some litigants might benefit from broader mandatory voir dire, a greater number of citizens would be hindered due to the accompanying decline in their ability to gain prompt resolution of their litigation. In Handy and Whittemore, this Court decided that any such detrimental effects outweighed the marginal gains springing from unlimited voir dire.
 
In his dissenting opinion, Judge Bell rejected the idea that “expanding the scope of voir dire somewhat” would “unduly tax the efficiency of Maryland’s judicial system” stating that expanding voir dire may require a trial judge “to ask an additional two or three” questions in order to seat a fair and impartial jury.
 He opined: “Certainly, that is not too high a price to pay to give meaning to a right guaranteed by our Constitution.”
 Judge Bell did not, however, advocate for wholesale adoption of expanded voir dire that would permit questions aimed at informing the intelligent exercise of peremptory challenges.
 Instead, he advocated that trial courts should employ a more flexible form of “expansive enough” yet still “limited voir dire” explaining:
I maintain that the voir dire process is meaningful only when it is expansive enough to allow a party—be it the State or the defense—to elicit factual information which could form the predicate for a challenge for cause. . . . When the inquiries that constitute proper voir dire are restrictively interpreted, so that the voir dire process does not produce any information other than that which is automatically disqualifying, the defendant may be deprived of the right to a fair and impartial jury; he or she is completely at the mercy of the good faith, objectivity, and astuteness of the individual venirepersons. I believe that it is an abuse of discretion for the court to so restrict the voir dire process. Under the rationale underlying the majority’s view of voir dire, taken to its logical conclusion, all that would be necessary to empanel a legally sufficient jury is that the trial court ask the prospective jurors whether they could be fair and impartial. Only those jurors who confessed that they could not would, or could, be challenged for cause. Because the voir dire has not produced any other information, the others would be absolutely insulated from challenge.

In a footnote, Judge Bell explained that his vision of “more expansive” but still “limited” voir dire would have a “fall-out effect” of reducing the likelihood that peremptory challenges could be used for unconstitutional purposes because more expansive voir dire could, in some circumstances inform the intelligent exercise of peremptory challenges.
 Judge Bell explained that “the incidental availability of information which could form the basis for the exercise of peremptory challenges would make more likely that jurors are not stricken for legally impermissible reasons.”

The Davis case marked the start of a line of cases in which Maryland’s high court judges would disagree about the appropriate way to address voir dire.
 Trial courts continued to wrestle with determining the purpose of individual voir dire questions.
 As noted in detail above, societal understanding of bias has continued to evolve.
 Maryland’s appellate courts faced ever increasing challenges to trial court refusals to ask questions that trial judges did not view as sufficiently limited.
 By 2000, Judge Bell had become the Chief Judge of the Court of Appeals.
 Chief Judge Bell authored the majority opinion in Dingle v. State, a case that illustrates the changing landscape of voir dire in Maryland.

In Dingle (2000), the Court of Appeals reversed a trial court’s decision to ask voir dire inquiries in a “compound” manner by instructing jurors that they need only respond to an inquiry in the affirmative if the juror believed their ability to be fair and impartial was impacted.
 Most previous appellate decisions addressing voir dire dealt with a trial court’s refusal to ask a particular question.

In contrast, the Dingle court reversed a trial court for asking a particular question the wrong way.
 Chief Judge Bell explained that “[b]ecause [the trial judge] did not require an answer to be given to the question as to the existence of the status or experience unless accompanied by a statement of partiality, the trial judge was precluded from . . . exercising discretion, and, at the same time, the petitioner was denied the opportunity to discover and challenge venire persons who might be biased.”
 Chief Judge Bell writing for the Dingle majority rejected any argument that judicial economy outrank the constitutional right to a fair and impartial jury.
 He explained that “[e]xpediency and the perceived need to limit the process” led the trial court to improperly “avoid examination of each affected venire person as to the admittedly relevant matters.”

Judge Irma Raker filed a dissenting opinion joined by Judges Alan M. Wilner and Glenn T. Harrell expressing perplexity about the court’s progressively inconsistent application of limited voir dire.
 She pointed out the juxtaposition of the majority opinion in Davis affirming a trial court’s decision not to ask a question and the majority opinion in Dingle reversing a trial court’s decision to add a phrase to questions that were likely non-mandatory in the first place.
 Judge Raker opined: “The Court’s holding in this case effectively transmutes the function of these questions into soliciting grounds for peremptory challenges—something we have steadfastly refused to do.”
 She then admonished: “If the Court wants to do that, the Court should say so and not muddle the difference between challenges for cause and peremptory challenges.”

In State v. Thomas (2002),
 another case authored for the majority by Chief Judge Bell, the Court of Appeals reversed a trial court’s refusal to ask members of a jury venire whether any of them had “strong feelings regarding violations of narcotics laws.”
 The Thomas majority opined that a question aimed at discovering potential juror’s “attitude concerning the crime with which the respondent was charged . . . is directed at biases, specifically, those related to the respondent’s alleged criminal act, which if uncovered are disqualifying when they impair the ability of the juror to be fair and impartial.”
 Like his dissenting opinion in Davis and his majority opinion in Dingle, Chief Judge Bell encouraged trial courts to broadly explore areas of inquiry that had the potential to lead to disqualifying biases.

Judge Raker, joined by Judge Harrell, filed a concurring opinion pointing out the problematic piecemeal expansion of voir dire on a “case-by-case basis.”
 Judge Raker recognized that “Maryland is one of the few states in the country that does not permit voir dire to inform the exercise of peremptory challenges.”
 Despite Maryland’s “limited voir dire, however, Judge Raker wrote: “I discern a trend in Maryland, on a case-by-case basis, to expand voir dire. . . . The discretion of trial judges in controlling voir dire is, little by little and case by case, being diminished.”
 Judge Raker called for the implementation of expanded voir dire as follows:

Rather than continue this case-by-case expansion of the scope of voir dire examination for cause, and in its wake continue to reverse judgments based on voir dire error, let us, once and for all, join the rest of the country and expand the purpose of voir dire in Maryland to include the informed exercise of peremptory challenges. Since we have not moved to abolish peremptory challenges, let us at least afford counsel the information necessary to exercise an informed challenge. To that end, I would endorse a voir dire process that would enable a lawyer to elicit sufficient information to develop a rational basis for excluding a potential juror, whether for cause or by peremptory challenges.”

Judge Battaglia filed a dissenting opinion in Thomas theorizing that the trial court had properly exercised its discretion in the context of traditional limited voir dire.
 Judge Battaglia also, however, expressed concern that the majority opinion would lead to inconsistent application in trial courts because “litigants will be charged with the difficult task of determining the limitations of the majority opinion in developing voir dire questions and trial courts will be left to speculate as to whether the voir dire really is designed to support strikes for cause or peremptory challenges.”
 Judge Battaglia challenged her colleagues in the majority saying: “If the majority is desirous of expanding Maryland’s traditionally conservative voir dire process to include eliciting information to aid the attorneys in exercising peremptory challenges, then it should do so explicitly and without reservation.”

Just a few months later, in Sweet v. State (2002), the Court of Appeals issued another opinion involving voir dire in a criminal case involving sexual abuse of a minor.
 This time, the majority opinion was authored by Judge Raker.
 The Sweet majority,
 relied on Thomas to hold that the trial court erred in refusing to ask potential jurors whether “the charges stir up strong emotional feelings in you that would affect your ability to be fair and impartial in this case.”
 Chief Judge Bell, joined by Judge Eldridge, filed a concurring (in part) opinion that agreed with the majority’s voir dire analysis.
 Judge Battaglia filed a dissenting opinion adopting the rationale for her dissent in Thomas.

In Landon v. Zorn (2005), the Court of Appeals issued a rare opinion regarding voir dire in a civil case.
 The Court affirmed a trial court’s refusal to ask the following question: “Does any member of the jury panel have any preconceived opinion or bias or prejudice in favor of, or against plaintiffs in personal injury cases in general and medical malpractice cases in particular? If yes, please explain.”
 Interestingly, both the Maryland Trial Lawyers’ Association
 and Maryland Defense Counsel filed amicus briefs that agreed on one point – expanded voir dire.
 The Court noted that although Maryland Defense Counsel contended that the trial court was correct, it nevertheless advocated that the Court “should take this opportunity to expand voir dire when an appropriate factual basis is proffered.”
 The Court declined and insisted that voir dire in Maryland is limited to uncovering disqualifying bias.
 In affirming the trial court, the Landon court reasoned that “[e]ven if prospective jurors had preconceived notions about plaintiffs in lawsuits, and in medical malpractice cases in particular, such beliefs would not automatically render them disqualified for cause.”
 For that reason, the Landon Court said, no voir dire question on such issues was required.

In Curtin v. State (2006), Judge Battaglia authored the majority opinion opining that a trial court had not erred in refusing to ask potential jurors whether they had “strong feelings concerning the use of handguns [such] that they would be unable to render a fair and impartial verdict based on the evidence.”
 Judge Battaglia reasoned that the question “was not one that, if answered in the affirmative, would have provided a basis for a strike for cause in the instant case.”
 Judge Wilner filed a concurring opinion agreeing with the majority opinion under the traditional limited voir dire analysis, but also noting that the court had already “essentially taken judicial notice that some people may have particularly strong feelings about narcotics crimes” (referring to the majority opinion in Thomas) and asking “what difference does it make what the crime is?”
 Judge Wilner advocated that the judiciary “put the question in the Rules,” which would “give us the opportunity to frame an acceptable (not necessarily a mandated) form of question going to bias.”

Chief Judge Bell filed a dissenting opinion in Curtin, joined by Judge Raker.
 Chief Judge Bell argued that “[i]t is unconscionable that we would inquire in some cases, those we have specifically recognized, but refuse to do so in those other cases, simply because it might take too long and perhaps because it may be too difficult to decide which cases fall into” a “category” of crimes.
 Chief Judge Bell argued: “[W]e must require, as a matter of policy, trial courts to ask, in every criminal trial, whether the prospective juror has such strong feelings about the charged crime as to make it difficult or impossible to weigh the facts fairly.”
 He concluded “a Rule is simply unnecessary.”
  

In Stewart v. State (2007), Judge Raker and Chief Judge Bell once again disagreed on voir dire principles.
 Judge Raker authored the majority opinion holding that a trial court did not abuse its discretion in refusing to ask questions that the defendant argued were designed “to eliminate the possibility of bias in a child sex abuse case.”
 Chief Judge Bell disagreed and opined: “This case highlights, in my opinion, a lack of consistency in this Court’s rulings regarding voir dire questions that are designed to discover a potential juror’s bias with respect to the crime for the commission of which the defendant has been charged and for which he or she is being tried.”
 Chief Judge Bell further noted that the majority opinion had acknowledged in a footnote that “it [is] sound practice . . . to ask prospective jurors, when asked to do so, whether the fact that the defendant is charged with a particular crime would affect their ability to be fair and impartial.”
 Chief Judge Bell queried: “If asking such questions are ‘sound practice,’ one must ask: why is it not a required practice, especially given the precedents in this State?”
 Chief Judge Bell argued that the trial court had failed to carry out its duty to ferret out bias, explaining: “Because potential jurors may not outwardly admit or even recognize that they are biased, it is incumbent upon the trial court to ensure that an impartial jury is empaneled.”
 He concluded with: “This ruling adds additional confusion to an already confusing and increasingly inconsistent line of cases. I dissent.”

In Moore v. State (2010), Chief Judge Bell wrote the majority opinion holding that a trial court erred when it refused to “ask potential jurors on voir dire whether they would tend to view the testimony of witnesses called by the defense with more skepticism than that of witnesses called by the State, merely because they were called by the defense.”
 Judge Joseph F. Murphy, Jr. wrote a concurring opinion explaining why a more expansive approach to voir dire would ultimately result in less appeals and better use of judicial resources.
 Judge Murphy made two suggestions.
 First, “that the circuit court resolve a ‘doubtful’ and/or ‘marginal’ voir dire question in favor of the party who has requested that it be asked.”
 Second, Judge Murphy recommended that for each requested voir dire question “the trial judge should ask himself or herself, ‘does this question probe for a condition that would be likely to impair a juror’s ability to decide this case on the evidence presented?’ If the answer to that question is ‘yes,’ the question should be asked.”
 Judge Murphy explained that he made his suggestions in an “effort to reduce the chances that a conviction will be reversed on the ground that the defendant was entitled to a voir dire question that the Circuit Court refused to ask.”

In State v. Shim (2011), Judge Sally Adkins wrote the majority opinion holding that the trial court erred in refusing to ask: “Does any member of the jury panel have such strong feelings concerning the violent death of another human being that you would be unable to render a fair and impartial verdict based solely on the evidence presented?”
 The majority opinion carefully recounted the history of limited voir dire caselaw, particularly relating to “strong feelings” about certain crimes.
 Recognizing that “the potential for bias exists in most crimes”, the majority expanded mandatory voir dire in criminal cases by holding that “[w]hen requested by a defendant, and regardless of the crime, the court should ask the general question, ‘Does any member of the jury panel have such strong feelings about [the charges in this case] that it would be difficult for you to fairly and impartially weigh the facts.’”

Judge Harrell wrote a concurring opinion in Shim that he described as an attempt to “purge [his] conscience.”
 He described inconsistencies in the opinions in Thomas, Curtin, and Sweet, and offered a self-criticism of sorts for his decision to join the majority in Curtin.
 Judge Harrell explained: “Suffice it to say that perhaps I was moved to join the Majority in Curtin because the inexorable case-by-case march feared in the Thomas concurrence was coming to pass, and I thought to erect a stop sign of sorts to discourage future cases. That failed obviously.”

The Court of Appeals issued its opinion in Pearson v. State (2014), once again recounting the history of inconsistent application of limited voir dire in Maryland.
 The Pearson Court abrogated the holdings in Shim, Sweet, and Thomas and overruled the holding in Davis.
 Writing for the majority, Judge Shirley M. Watts held that the language that had been expressly adopted by the Court in Shim, Sweet, and Thomas was “at odds” with the Court’s holding in Dingle relating to compound questions.
 The majority held that the language it had previously approved relating to a juror’s ability to fairly and impartially decide a particular case improperly “shifted responsibility to decide a prospective juror’s bias from the trial court to the prospective juror.”
 The Pearson majority also explicitly overruled the majority opinion in Davis, which affirmed the trial court’s refusal to inquire about potential jurors’ employment with law enforcement.
 The Pearson majority opinion quoted Chief Judge Bell’s Davis dissent and explained: “a defendant is entitled to know whether a prospective juror has worked in the law enforcement field if all of the State’s witnesses and/or the witnesses whose testimony is reasonably likely to be the basis for a conviction are members of the law enforcement community.”

Like many of the advocates described supra, Defendant Cervante Pearson argued that “Maryland should discontinue limited voir dire by allowing voir dire to facilitate the intelligent use of peremptory challenges.”
 The majority declined to expand voir dire referred the issue to Maryland’s Rules Committee saying: “To gather more information on the important issue of whether to maintain limited voir dire, we would refer the issue to the Standing Committee on Rules of Practice and Procedure for its consideration and recommendation.”

Judge Harrell filed a concurring opinion pointing out that, rather than conducting some extensive “study,” Maryland could simply look to the vast majority of its sister states and to the Federal Courts that employ expanded voir dire stating:

In my view, this case should be the vehicle by which this Court embraces what Judge Raker called for in her concurring opinion (which I joined) in State v. Thomas, 369 Md. 202, 217–19, 798 A.2d 566, 574–576 (2002)—expansion of the purpose and use of voir dire to aid in the intelligent exercise of peremptory challenges.

The Majority opinion frets that it would be “imprudent for us to address this far-reaching issue without the benefit of study regarding the possible ramifications.” (Maj. op. at 357 n. 1, 86 A.3d at 1236 n. 1). I am more sanguine and energetic in my belief that the Court, without delay, should draw upon the experiences of the 48 states and the federal circuits that have gone before us to adopt a suitable format of the “intelligent use” approach in Pearson’s case. Although the Rules Committee is one way to address the issue, I, for one, am ready to “do it now” (borrowing former Governor Schaefer’s pet phrase).

Judge Robert McDonald filed a dissenting opinion, joined by Judge Adkins, calling it “odd” to reverse a trial court for an opinion that “followed this Court’s precedent in conducting the voir dire examination.”
 Ultimately, however, Judge McDonald agreed with Judge Harrell that Maryland “should join the vast majority of other states and provide for the pre-trial examination of prospective jurors to include questions, within the discretion of the trial court, that might be more relevant to the exercise of peremptory strikes than challenges for cause.”

If the reader is keeping track, they will know that by the time of the decision in Pearson, at least seven judges on the high court of Maryland had expressed the view that Maryland should revisit its view of “limited voir dire” in some form or another.
 Unfortunately, despite the clear need for voir dire reform in Maryland, and as set forth below, it would take ten more years, many more appellate cases, and massive efforts from judges and lawyers across Maryland before the Maryland judiciary took any affirmative action toward improving Maryland’s inconsistent and ineffective jury selection system.

D. Voir Dire Reform Efforts and Continued Confusion 2014-2025

The Pearson opinion was published on February 21, 2014.
 At the time, Judge Wilner was the chair of the Rules Committee.
 Having written the concurring opinion in Curtin calling for a Rules change that would address voir dire,
 it is unsurprising that Judge Wilner immediately embraced the Pearson Court’s charge “[t]o gather more information on the important issue of whether to maintain limited voir dire.”
 Indeed, on July 15, 2014, the Rules Committee issued its One Hundred and Eighty-Fifth Report (the “185th Report”) that it described as “a special report in response to the Court’s request, in footnote 1 to its Opinion in Pearson v. State.
 The 185th Report indicated that the purpose of the report was to “make a recommendation to the Court whether the scope of voir dire examination should be extended beyond its current limited function of determining a specific cause for disqualification of jurors, to include facilitating what has been termed the ‘intelligent exercise of peremptory challenges.’”

The 185th Report noted that described analysis of an enormous amount of information including: a study by the National Center for State Courts, Rules and Statutes concerning voir dire in all fifty States and the District of Columbia, American Bar Association Standards for Voir Dire and Federal Caselaw.
 The 185th Report noted that “Standard 15-2.4(c) of the American Bar Association Criminal Justice Standards states explicitly: ‘Voir dire examination should be sufficient to disclose grounds for challenges for cause and to facilitate intelligent exercise of peremptory challenges.’”
 The 185th Report also acknowledged that “[m]ost of the U.S. Courts of Appeal have explicitly adopted and applied the view that voir dire should generally be allowed to assist counsel in exercising peremptory challenges, subject to the overall control of the court with respect to particular questions or specific lines of inquiry.”
 Additionally, it noted that “[a]mong the States, it appears that, aside from Maryland, only Pennsylvania,[
] California in criminal cases,[
] and Virginia purport clearly to limit voir dire to eliciting grounds for a challenge for cause.”
 With regard to methodology of conducting voir dire, i.e. judge-led vs. attorney-led, the 185th Report explained that research had shown that “juror responses to attorney questions were generally more candid because (i) jurors were less intimidated than when questioned by the judge, and (ii) attorneys were more knowledgeable about the nuances of their cases and better suited to formulate questions on those issues.”
 Nevertheless, it indicated that research also revealed “that many judges prefer to conduct the examination because they believe that the attorneys waste too much time and unduly invade jurors’ privacy.”
 The 185th Report also pointed out that Maryland’s Council on Jury Use and Management had issued a recommendation in 2010 that “advance written questionnaires for jury panels should be utilized” in appropriate cases.
 Furthermore, it noted that the Maryland State Bar Association (“MSBA”) had created a “special committee to develop form voir dire questions for both civil and criminal cases” although final recommendations had not been made by that committee.
 The Rules Committee ultimately made five recommendations, the first of which was: “The Court should join the Federal courts and the great majority of State courts and permit voir dire to include relevant inquiries designed to facilitate or guide the intelligent exercise of peremptory challenges, in both civil and criminal cases.”

We can find no evidence that Maryland’s High Court ever publicly considered the 185th Report of the Rules Committee.
 Instead, Maryland’s trial judges and appellate courts continued to grapple with disagreements about whether particular questions were designed to elicit a disqualifying bias and, therefore, “mandatory.”

In Collins v. State (2019), Judge Watts wrote the majority opinion reversing the trial court’s decision to ask “strong feelings” questions in a “compound” manner.
 The trial court asked: “Does anyone on this panel have any strong feelings about the offense of burglary to the point where you could not render a fair and impartial verdict based on the evidence” and “[d]oes any member of this panel have strong feelings about the offense of theft to the extent that it would make you unable to be fair and impartial and base your decision only on the evidence in this case.”
 The trial court refused to separate the second part of the question, i.e. whether the juror thought that he or she could be fair and impartial.
 Citing the opinions in Dingle and Pearson, the majority reversed the trial court.

In a would-be comical concurrence, Judge Harrell wrote: “I howl anew into an unresponsive void that the present case should be the vehicle by which this Court embraces expansion of the purpose and use of voir dire to aid in the intelligent exercise of peremptory challenges.”
 Judge Harrell lamented the failure of Maryland’s high court to consider and adopt the recommendations of the Rules Committee’s 185th Report from 2014, writing: “[The] report, like my concurrences, seems to have received publicly from the Court only the chirping of crickets in reply. The Court has done nothing . . . with the recommendations of the Rules Committee. Time moves on and the Court should act.”

Judge McDonald filed a dissent, joined by Chief Judge Ellen Barbera, once again pointing out the inconsistency in reversing a trial court for asking a voir dire question in the precise way that the high court had blessed in Sweet and Thomas.

In Kazadi v. State (2020), the majority opinion reversed a murder conviction because, “in [the majority’s] view, the trial judge abused his discretion by not asking prospective jurors about certain legal principles governing criminal trials that would be covered in the court’s jury instructions at the end of the trial.”
 The majority held that “during voir dire, a trial court must ask whether any prospective jurors are unwilling or unable to comply with the jury instructions on the fundamental principles of presumption of innocence, the State’s burden of proof, and the defendant’s right not to testify.”

Judge McDonald issued an opinion dissenting in part, joined by Judge Michelle Hotten and Judge Joseph Getty.
 Judge McDonald once again expressed concern that the majority opinion found error by a “trial judge who conducted the jury selection process by following Maryland appellate precedent.”
 He further noted “a certain irony in the Majority Opinion” in that “[i]t endorses the idea that there is only ‘limited voir dire’ in Maryland” while simultaneously establishing “new mandatory voir dire questions” that “are not required by . . . [other] jurisdictions, such as the federal courts, that allow a broader voir dire process addressed to the exercise of peremptory strikes as well as strikes for cause.”

Judge Getty also issued an opinion, dissenting in part, joined by Judges McDonald and Hotten.
 Judge Getty argued that the new mandatory questions adopted by the majority represented an unjustified departure from stare decisis and Maryland’s tradition of limited voir dire “pav[ing] the way toward creating a patchwork of mandatory voir dire questions.”
 Judge Getty expressed concern that the majority opinion in Kazadi would “serve to only complicate the voir dire process, confuse trial judges in the exercise of their broad discretion, and lead courts astray from the purpose of limited voir dire.”

In State v. Jordan (2022), the majority’s opinion reaffirmed the principle announced in Kazadi that it was error for the trial court to refuse to ask potential jurors about their ability or willingness to comply with the court’s instructions regarding presumption of innocence, burden of proof, and the right not to testify.
 Nevertheless, the majority held that the trial court’s refusal to ask that question was subject to “harmless error” review and that it was, indeed, harmless error in Jordan.
 Judge Watts and Judge Jonathan Biran both filed dissenting opinions (and joined each other’s opinions) pointing out the inconsistency between reversing the conviction in Kazadi based on the failure to ask a mandatory voir dire question, and the majority’s holding in Jordan that the trial court’s failure to ask a mandatory question was “harmless error.”

In Mitchell v. State (2024),
 Maryland’s high court – by that point called the Supreme Court of Maryland – adopted yet another “mandatory” question in the context of limited voir dire holding that under the circumstances in that case the trial court “was required to ask prospective jurors a question designed to uncover bias concerning child-witness credibility.”
 Justice Eaves issued an opinion concurring in part and dissenting in part joined by Justice Watts.
 Justice Eaves expressed the opinion that “these types of voir dire questions typically are a problem in search of a solution” that “highlight the ineffectiveness of asking generalized questions that are not helpful in eliciting bias or prejudgment for which disqualification should be imposed,”
 though she simultaneously disclaimed any suggestion that “additional, detailed questions with information about the case should be asked.”
 Justice Eaves criticized the majority for “open[ing] the door to further ‘fishing expeditions’ against our precedent and ‘limited’ voir dire.”

As Maryland’s appellate courts continued to disagree about the proper scope of voir dire and the discretion of trial courts to ask or refuse to ask questions, lawyers and litigants grew weary of waiting for Maryland to modernize its voir dire process to allow questions designed to inform the intelligent exercise of peremptory challenges.
 In the Fall of 2023, lawyers from a group of diverse specialty bars, and the State’s Attorney from Baltimore City, led by the Maryland Association for Justice, Inc., banded together to discuss possible ways to address Maryland’s antiquated and ineffective system of voir dire.

Recognizing that Maryland’s high court had failed to act on the recommendations of the Rules Committee’s 185th Report and it could not seem to reach a consensus on the proper methodology to expand voir dire, the concerned lawyers sought help from the legislature.
 In January of 2024, two legislators, who also happen to be lawyers, introduced bills in both the Senate and House, that would adopt the recommendations of the Rules Committee’s 185th Report via statute.
 Senate Bill 827 (“SB 827”) was sponsored by Senator Will Smith and its cross-file, House Bill 1079 (“HB 1079”), was sponsored by Delegate N. Scott Phillips.
 SB 827 and HB 1079 specified that the purpose of voir dire is to: (1) “Identify and remove prospective jurors who are unable to serve fairly and impartially; and (2) Allow the Parties to obtain information that may provide guidance for the use of peremptory challenges and challenges for cause.”

Before a hearing was held in the Senate Judicial Proceedings Committee, stakeholders met with the Chairman of the Judicial Proceedings Committee Senator Smith and a representative from the judiciary who expressed concerns about implementation of expanded voir dire.
 An agreement was reached to add an amendment to SB 827 that added a workgroup to study implementation of the statute for a period of one year from July 1, 2024 to June 30, 2025, after which expanded voir dire would take effect.
 With the addition of the workgroup, SB827 passed out of Committee and subsequently unanimously passed on the Senate Floor on March 12, 2024 before “crossover.”

On the House side, the Chairman of the House Judiciary Committee, Luke Clippinger, decided not to put HB 1079 to a vote.
 Instead, he conferred with Chairman Smith and, together, they agreed to defer adopting expanded voir dire via statute.
 Instead, the Chairmen agreed to send a letter together to Chief Justice Fader asking the Court to once again take up the issue of expanding the purpose of voir dire in Maryland.
 On April 4, 2024, the Chairmen wrote to CJ Fader saying: “the concerns with regard to the voir dire process raised in SB827 are in the purview and most appropriate for the consideration of” the Rules Committee.

On April 11, CJ Fader wrote to the Rules Committee “to request that the Rules Committee consider, on an expedited basis, whether to recommend changes to the Maryland Rules concerning the use of juror voir dire to allow parties to obtain information to inform the intelligent exercise of peremptory challenges.”
 Chief Justice Fader’s request acknowledged the recommendations that had been made a decade earlier in the 185th Report and asked that the Rules Committee “take up this issue” at its next meeting.

The Rules Committee scheduled a meeting to consider expanding voir dire to take place on May 17, 2024.
 In advance of the meeting, the Rules Committee solicited comments from various stakeholders.
  The circuit court administrative judges submitted a letter opposing the expansion of voir dire.
 The letter, joined by twenty one of the twenty three administrative judges in Maryland, expressed the view that expanding voir dire was not essential to selecting a fair jury.
 In particular, the judges pointed out that in their experience, Maryland’s generous allotment of peremptory challenges is sufficient to ensure a selection of fair and impartial juries.
 The judges explained their concern that expanding “will cause delays in jury selection, increase costs to courts, counties, Baltimore City, and public frustration.”

The Maryland Association for Justice (“MAJ’) submitted a comment describing the negative impacts of Maryland’s limited voir dire system as set forth above.
 With regard to the judicial economy concerns expressed by the trial judges, MAJ pointed out that the alleged time saved by judicially-conducted voir dire without attorney participation was studied extensively in the late 1960s and early 1970s.
 Research revealed no dramatic difference between the time taken for judge-led voir dire versus attorney-led voir dire.
 MAJ also pointed to another more recent study conducted in 2007, which compared judicially-conducted voir dire in federal courts with attorney-conducted voir dire, that again demonstrated that attorney-conducted voir dire takes no more time than judge-conducted voir dire.

MAJ’s Comment challenged the concept that Maryland courts should prioritize judicial economy over the constitutional right to a fair and impartial jury as follows:

Given the demonstrated gains in ferreting out disqualifying bias, even if a small amount of time can be saved by curtailing or eliminating entirely participation by counsel, are we willing to continue to live with having Maryland juries that are demonstrably more susceptible to bias? If time is a real concern, there are ways of dealing with it by rule or statute and we are not advocating that judges should not continue to control the process, but rather are advocating for the guaranteed right of attorney participation in questioning the entire venire.
 

The May 17, 2024 Rules Committee Meeting was attended by various stakeholders who presented diverse positions on voir dire.
 The Rules Committee subsequently decided to form a subcommittee to make a recommendation on voir dire.
 The subcommittee included circuit court judges and appellate judges, along with civil and criminal practitioners.

On July 18, 2024, the Rules Committee issued its two hundred and twenty-second Report (the “222nd Report”) and once again recommended the expansion of voir dire.
 The 222nd Report reaffirmed “that the research findings for the 185th Report concerning the national scope of voir dire remain accurate.”
 The Committee included recommended draft amendments to the Maryland Rules that would define the purpose and scope of voir dire.
 The draft amendments specified that the purpose of voir dire is to “identify and remove prospective jurors who are not legally qualified to serve as jurors or are unable to serve fairly and impartially” and that the scope of voir dire would “allow the parties to obtain information that may provide guidance for the use of peremptory challenges and challenges for cause.”

The 222nd Report also recommended adoption of a Committee note referencing the “Model Jury Selection Questions promulgated by the MSBA” and reflecting that “the MSBA is currently reviewing and, if needed, updating the Model Jury Selection Questions for both civil and criminal trials.”

On September 13, 2024, the Supreme Court of Maryland held a meeting to consider the recommendations of the Rules Committee.
 During the hearing, the circuit court judges again expressed concern about the logistics of implementing expanded voir dire.
 Rather than accepting the Rules Committee’s recommendation, the Court worked together to come up with Rule 16-310, which created the Pilot Program for Expanded Voir Dire.
 Maryland Rule 16-310 states:

In anticipation of potential changes to Rules 2-512 and 4-312 to identify allowing “the parties to obtain information that may provide guidance for the use of peremptory challenges’ as an appropriate purpose for juror voir dire (“expanded voir dire”), the Supreme Court of Maryland may create a pilot program to implement use of expanded voir dire for that purpose in a representative sample of circuit courts around the State. The purposes of the pilot program shall include, but not necessarily be limited to, gathering information and experience that may be used to: (1) study the effects of expanded voir dire on the effectiveness and efficiency of jury selection, case management, juror satisfaction, public perception of the trial process, court operations, and related concerns; (2) develop guidance and education to assist courts, attorneys, and litigants in the implementation of expanded voir dire statewide; and (3) inform efforts of the Standing Committee on Rules of Practice and Procedure and the Supreme Court to consider whether amendments to Rules 2-512 and 4-312 are appropriate.
 

In short, Maryland Rule 16-310 created a voir dire study. As set forth in more detail below, since January 1, 2025, certain trial court judges in certain Maryland jurisdictions have been presiding over trials where juries are selected using expanded voir dire methods.
 Maryland’s Supreme Court has been collecting data from those trials.
 The data will be used to inform the Court’s decision about whether and how to reform voir dire in Maryland.

IV.  Part III: Maryland’s Pilot Program
Maryland Rule 16-310 is entitled “Pilot Program for Expanded Voir Dire.”
 While the authors certainly advocate for the “expansion” of Maryland’s “limited voir dire” system, they take issue with the judiciary’s dichotomization of voir dire as either “limited” or “expanded.”
 As explained above, voir dire in America was founded upon and continues to be grounded in the dual purpose of enabling parties to discover and identify information to either assert a challenge for cause or inform the party’s use of a peremptory challenge.
 As such, rather than “expanding voir dire,” the changes contemplated by Maryland’s Pilot Program simply realign Maryland with the federal courts and nearly every other state by enabling parties to better ferret out both explicit bias and implicit bias so as to protect Maryland citizen’s constitutional right to a fair and impartial jury.
 

One week after the adoption of Rule 16-310, Chief Justice Fader sent letters to leaders of legal organizations across the state advising them that he had appointed Judge Laura Ripken from the Appellate Court of Maryland as the Chair of the Advisory Board and asking them to appoint their own representatives to the Advisory Board.
 Chief Justice Fader’s letter explained that the Advisory Board would “have input into the development of the Pilot Program, w[ould] monitor and advise during the implementation of the program, and [would] review data and information collected during the program and ultimately make recommendations concerning expanded voir dire to the Standing Committee on Rules of Practice and Procedure and the Supreme Court of Maryland.”

The Advisory Board consists of members of the judiciary, civil litigators, criminal litigators, and Chairmen Smith and Clippinger.
 The Supreme Court of Maryland also employs a Ph.D. statistician who is assisting the Advisory Board with data collection and analytics.
 Once assembled, the Advisory Board immediately began developing the Pilot Program in accordance with Maryland Rule 16-310.
 By December of 2024, the Advisory Board had crafted a program that is designed to simultaneously study the effects of broadening the scope of voir dire questions to include information that will inform the intelligent exercise of peremptory challenges and study the efficacy and efficiency of various methods of conducting voir dire.
 The Advisory Board issued a “packet” describing the implementation of the Pilot Program.
 The five methods being studied in the Pilot Program are:

1.
Traditional voir dire with additional questions for the intelligent exercise of peremptory strikes.

2.
Individual voir dire at the bench or outside the trial courtroom.

3.
Attorney-led voir dire of a panel.

4.
Questionnaires.

5.
Limited opening remarks at the beginning of voir dire.

The Pilot Program began collecting data from eight jurisdictions on January 2, 2025,
 including Allegany County, Anne Arundel County, Baltimore City, Carroll County, Cecil County, Charles County, Montgomery County, and Worcester County.
 The jurisdictions are intentionally selected to represent a cross-section of Maryland’s diverse landscape.
 The administrative Judges in each of the Pilot Jurisdictions were tasked with selecting certain Pilot Judges in each jurisdiction before whom Pilot Program cases would be tried.
 The number of Pilot Judges in each jurisdiction is proportionate to the number of judges in each jurisdiction (i.e. Baltimore City and Montgomery County have 6 Pilot Judges, Anne Arundel County has 3, Carroll and Charles Counties have 2, and Allegany, Cecil, and Worcester Counties have 1).
 The Pilot Judges represent a fair cross-section of judges based on their experience.

As noted by the Rules Committee in the 222nd Report, the MSBA was tasked with updating the Model Voir Dire Packet for 2024 to include questions that would be examples for expanded voir dire.
 The MSBA Special Committee on Voir Dire issued its Model Voir Dire Update in December of 2024.
 The Update is a resource for sample voir dire questions in all cases, including examples of expanded voir dire questions that could be used in Pilot Program cases.

In order to ensure accurate analysis, data is being collected for every jury trial that takes place in Pilot Jurisdictions during the data collection period, regardless of whether the presiding judge is a Pilot Judge or not.
 Among other things, Pilot Jurisdictions are tracking the methodology of voir dire employed, the amount of time it takes to empanel a jury, attorney satisfaction with the adequacy of voir dire, and juror satisfaction with the process.

Unfortunately, the Pilot Program has faced challenges in collecting what the Court deems to be sufficient data to publish results.
 Various factors have contributed to the insufficient data collection.
 For example, even well into the Pilot Program, many attorneys remain unaware that the Pilot Program exists.
 The Pilot Program was announced through the judiciary’s website, the Maryland State Bar Association, and other bar associations.
 The judiciary did not, however, issue letters or notices to all Maryland lawyers notifying them of the Pilot Program.

Through numerous conversations with their fellow lawyers, the Authors have discovered a number of facts which have led them to the following observations and conclusions regarding the Pilot Program.
 Many of the lawyers, who are now aware of the Pilot Program’s existence, first became aware on the eve of their trials.
 Accordingly, by their own admission, most of these lawyers were unprepared and thus unable to meaningfully implement the available tools the Pilot Program affords them.
 In the Authors’ view this was a foreseeable consequence because attorneys were not provided with any significant notice, education, or training as to how to implement the new options for voir dire afforded to them by the Pilot Program.
 Time will tell how the lack of awareness among the trial bar
 combined with trial attorneys’ lack of education and training
 will affect the data generated by the Pilot Program.
 It would be a tragedy if the Pilot Program were deemed unsuccessful because of the preventable lack of awareness or meaningful participation of what could and should be a trial bar educated in the tools provided to them by the Pilot Program.

Compounding the above problems is that in some cases in some jurisdictions within the Pilot Program trial judges are not assigned until the day of trial.
 As a result, some of the attorneys who did not know of the Pilot Program’s existence have been surprised to learn that their case was before a Pilot Judge and thus were incapable of meaningfully implementing the new tools the program afforded them.
 Moreover, trial lawyers and Pilot Judges have not been given an open forum to exchange ideas about the best way of implementing some of the options available in the Pilot Program.
 Even after trials in Pilot Jurisdictions conclude, data collection has been impaired by the failure of some attorneys to submit their trial surveys.
 As a result of these data collection challenges, the Pilot Program’s original sunset date of June 30, 2025 has been extended to June 30, 2026.
 The Authors sincerely hope that the extension
 will be accompanied by improvements to the Pilot Program so as to ensure the collection of sufficient data and, eventually full implementation of the voir dire system contemplated by the Pilot Program.

V. Part IV: Conclusion
The Authors wholeheartedly believe that most jurors, lawyers, and judges genuinely want to protect the constitutional right to a fair and impartial jury.
 Nevertheless, as it was created and implemented more than one hundred and twenty years ago, Maryland’s system of “limited voir dire” was not designed to take into account what social science has taught the legal community about the effects of implicit bias on jury selection.
 Maryland’s current Pilot Program, if implemented fully, will enable Maryland litigants a meaningful ability to root out implicit bias during voir dire for the first time.

Although the Authors respect the desire to collect “data” from the Pilot Program, it is important to also recognize that there is no evidence, anecdotal or otherwise, to suggest that cases in the Pilot Program are causing significant waste of judicial time and resources.
 Given the fact that most of the Country’s jurisdictions have been using a system that enables parties to ferret out both implicit and explicit biases through attorney conducted questions for more than two hundred years,
 it is difficult to understand why more time is needed to study this issue.

For a time, the Authors remained baffled by the number of Maryland trial judges who opposed aligning Maryland’s voir dire process with the rest of the Country.
 Upon reflection, however, perhaps trial judges – like any other human being – have their own implicit biases that may impact the way they view this issue.
 After all, as human beings most trial judges are likely to have a visceral need to believe that the voir dire they have conducted during their time on the bench has effectively eliminated every juror who possessed an explicit or implicit bias that should have disqualified that juror.
 Social science establishes, however, that this cannot possibly be the case.
 Even in the plethora of jurisdictions that employ safeguards like opening statements in voir dire, juror questionnaires, and attorney conducted voir dire, it is inevitable that in some cases jurors who possess undiscovered disqualifying biases will make their way onto a jury.
 No system is flawless.
 Nevertheless, the Authors contend that the rest of the Country’s successes in ferreting out bias through the means contemplated by the Pilot Program more than justify its implementation regardless of what the data ultimately reveals.
 Afterall, the right to a trial by a fair and impartial jury has been and should be sacrosanct.
 More importantly, even under the Pilot Program and the Rule change that it contemplates adopting, trial judges are still afforded the ability to control the process to make sure that judicial time and resources are not unnecessarily squandered.

Each day that Maryland continues to wallow in the mire of its antiquated system of “limited voir dire” is another day in which the right to a fair and impartial jury is being compromised by seating jurors whose biases are either legally disqualifying or would be considered to be so by the parties.
 Accordingly, the authors urge the Maryland Judiciary to act now and adopt a new Rule expanding the scope of voir dire to match that of the federal courts and the overwhelming majority of the states while at the same time encouraging the use of the methods identified in the Pilot Program including the right to attorney-conducted voir dire and juror questionnaires.
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�	See id. at 246 (“Theoretically, after the attorneys have exercised their peremptory challenges, those jurors who were most biased will have been eliminated, and the resulting jury will be relatively impartial.”); Gilchrist v. State, 667 A.2d 876, 882 (Md. 1995).


�	Id. (quoting Swain v. Alabama, 380 U.S. 202, 220 (1965)).


�	Id. (quoting Swain, 380 U.S. at 220).


�	See Suggs & Sales, supra note 5, at 246-27.


�	Pearson v. State, 86 A.3d 1232, 1235 (Md. 2014) (citing Washington v. State, 40 A.3d 1017, 1020 (Md. 2012) (citations omitted)); Handy v. State, 60 A. 452, 452 (Md. 1905) (rejecting expanded voir dire and establishing limited voir dire).


�	David Harak, Fixing Maryland’s Current System of Judicially Imposed “limited voir dire” is Necessary to Protect the Constitutional Right to a Fair Jury Trial, Trial Rep., Fall 2023, at 26, 31 (Dec. 8, 2023), https://mgaleg.maryland.gov/cmte_testimony/2024/jud/1YveMQ11zMt2URJaxcwQwhygeZI559n8Q.pdf (on file with the University of Baltimore Law Forum) [hereinafter Harak, Fixing Maryland Voir Dire].


�	See id., at 26, 28.


�	Id. at 29-30; see Pearson, 86 A.3d at 1235 (“Unlike in many other jurisdictions, facilitating ‘the intelligent exercise of peremptory challenges’ is not a purpose of voir dire in Maryland.”) (quoting Washington, 40 A.3d at 1020).�


�	See, e.g., Standing Comm. on Rules of Prac. and Proc., One Hundred Eighty-Fifth Report, Md. Ct., at 8-9 (2014), https://www.mdcourts.gov/sites/default/files/rules/reports/185th.pdf (on file with the University of Baltimore Law Forum).


�	Formerly known as the Court of Appeals of Maryland. See Md. Code Ann., Md. Rules § 1-101.1 (West 2023).


�	Id. § 16-310.


�	Id.


�	See infra Parts II-IV.


�	BLACK’S LAW DICTIONARY 812 (5th ed. 1983).


�	Suggs & Sales, supra note 5, at 245.


�	Id.


�	See id. at 248.


�	Id. at 249 (quoting Swain v. Alabama, 380 U.S. 202, 219 (1965)).


�	See Suggs & Sales, supra note 5, at 248-49.


�	Harak, Fixing Maryland Voir Dire, supra note 11, at 31.


�	Roger Moore, Voir Dire Examination of Jurors: I. The English Practice, 16 GEO. L.J. 438, 438 n.* �(1928).


�	Id.


�	Id.


�	Id. at 439.


�	Id.


�	Id. at 438 n.*.


�	Max Gutman, The Attorney-Conducted Voir Dire Of Jurors: A Constitutional Right, 39 Brook. L. Rev. 290, 291-92 (1973) (quoting Charles L. Wells, Early Opposition to the Petit Jury in Criminal Cases, 30 L.Q.R. 97 (1914)).�


�	Id. at 292 (quoting Wells, supra note 32) (noting that Parnung’s remarks came in the aftermath of Treason Act 1351, 25 EDW. III, 5, c. 3 (1303), which provided that no accusers (indicators) shall serve on the petit jury).


�	Id.


�	Id.


�	Id. (citing Wells, supra note 32, at 101).


�	Id.


�	Gutman, supra note 32, at 292-93.


�	William Forsyth, History of Trial By Jury 230 n.2 (1852).


�	See Gutman, supra note 32, at 293.


�	Id.


�	Id.


�	Id.


�	Id. at 294.


�	Gutman, supra note 32, at 294 n.14 (citing King v. Edmund, 4 BARN & ALD. REPT. 471 (1820)) (noting that the court in the Edmund case reviewed a long line of criminal cases precluding counsel’s questioning of non-specific juror bias as improper); see Moore, supra note 26, at 442-43.


�	See Gutman, supra note 32, at 294.


�	“Torie” was a term initially used to describe British citizens who favored the monarchy over political parties that supported democracy later was used to describe citizens of the colonies who loyalty remained with the crown in direct opposition to colonists who preferred the self-rule that could be accomplished through revolution. Id. at 294-95.


�	Id.


�	Id.


�	An Act for the Better Regulating the Choice of Petit Jurors, Prov. St. § 29 (1760) (repealed 1825).


�	Id.; see Gutman, supra note 32, at 294.


�	Id.


�	Id. at n.16 (quoting Letter from Dalrymple to Gage, Aug. 26, 1770, ADAMS, NEW LIGHT 72-73 (1958)).


�	Id. at 294-95 (citing 14 GEO III, c. 45 §§7-24 (1774)).


�	Id.


�	Id.


�	See Gutman, supra note 32, at 295.


�	Id. at 297 (quoting JOURNAL OF THE HOUSE OF REPRESENTATIVES, compiled by THE FIRST CONGRESS PROJECT, Washington, D.C.).


�	Id. at 297.


�	Id. (quoting ELLIOT, DEBATES, VIRGINIA 528, 531 (1874)).


�	Id. at 298.


�	Id.; U.S. CONST. amend. IX.


�	Gutman, supra note 32, at 298-99 (quoting Judiciary Act, ch. 20 § 34, 1 Stat. 88 (1789)).


�	Id. at 304 n.43 (stating specifically, that all matters weighing against the defendant must be stated in open court and “that no safeguard for testing the value of human statements is comparable to that furnished by cross examination. . . .”) (citing PARL. ROLLS ii, col. 2 (1357; 5 John Wigmore, Evidence § 136 et seq. (5th ed. 1940)).


�	Id. at 290.


�	Id.


�	Id. at 296-97 (quoting ELLIOT, DEBATES, VIRGINIA 528, 541-42 (1874)).


�	See United States v. Burr, 25 F. Cas. 49, 50 (C.C.D. Va. 1807)).


�	Id. at 50.


�	Id.


�	See Scott Bomboy, Aaron Burr’s trial and the Constitution’s treason clause, Nat’l Const. Ctr. (Sept. 1, 2023), https://constitutioncenter.org/blog/the-great-trial-that-tested-the-constitutions-treason-clause (on file with the Univeristy of Baltimore Law Forum).


�	See id.


�	See Gutman, supra note 32, at 302-04.


�	South Carolina now guarantees the the right to attorney conducted voir dire in civil cases but still clings to exclusive judicially conducted voir dire in all criminal cases accept for capital cases in which attorneys have the right to conduct voir dire. S. C. Code Ann. § 14-7-1050 (West 1986); see id. §§ 14-7-1100 (West 1986) and 14-7-1110 (West 1987); S.C. Rule Civ. Proc. 47(a) (West 2026).


�	Gutman, supra note 32, at 307-08 n.54.


�	Sprouse v. Commonwealth, 2 Va. (2 Va. Cas.) 276, 378 (1823).


�	Gutman, supra note 32, at 308 n.54 (quoting Sprouse, 2 Va. at 277).


�	People v. Bodine, 1 Denio 281, 308 (1845).


�	See id. at 294, 296.


�	United States v. Burr, 25 F. Cas. 49, 50 (C.C.D. Va. 1807).


�	Gutman, supra note 32, at 324 (citations omitted).


�	See id.; Suggs & Sales, supra note 5, at 245-46. As later set forth in Section I.E.i., the definition of “disqualifying bias” varies wildly between trial judges and trial courts. See infra Section I.E.i.


�	James H. Gold, Voir Dire: Questioning Prospective Jurors on Their Willingness to Follow the Law, 60 Ind. L.J. 164, 185 n.123 (1984) (citing Ryan & Neeson, Voir Dire: A Trial Technique in Transition, 4 AM. J. Tr. Advoc. 523, 526 (1981).


�	See infra Section I.D. Arizona is the lone state that has abolished peremptory challenges. State v. Colorado, 535 P.3d 941, 942 (Ct. App. 2023). As later set forth in this Section, however, Arizona’s abolishment of peremptory challenges is accompanied by a broad protection for litigants to have their counsel directly ask potential jurors extensive questions designed to inform the parties and the judge about both explicit and implicit bias that would affect the juror’s ability to be fair and impartial and therefore form the basis of a “for cause” challenge. See infra Section I.D.


�	Holland v. Illinois, 493 U.S. 474, 484 (1990) (quoting Batson v. Kentucky, 476 U.S. 79, 91 (1986)). Justice Scalia’s opinion in Holland was also cited by Justice O’Connor in her concurring opinion in J.E.B. v. Alabama ex rel. T.B., 511 U.S. 127, 147 (1994).


�	See generally Swain v. Alabama, 380 U.S. 202 (1965), overturned on other grounds by Batson v. Kentucky, 476 U.S. 79 (1986) (recognizing that peremptory challenges are one of the most important rights required in a fair trial).


�	See generally Lewis v. United States, 146 U.S. 370 (1892) (holding that the denial of the right to peremptory challenges is reversible error, regardless of prejudice).


�	See generally Pointer v. United States, 151 U.S. 396 (1894) (reaffirming previous decisions and holding that the denial of the right to peremptory challenges is reversible error, regardless of prejudice).


�	Swain, 380 U.S. at 219.


�	Id. at 219-20.


�	Id. at 219.


�	United States v. Ledee, 549 F.2d 990, 993 (5th Cir. 1977), cert. denied, 434 U.S. 902 (1977).


�	Gentile v. State Bar of Nev., 501 U.S. 1030, 1075 (1991).


�	Mu’Min v. Virginia, 500 U.S. 415, 431 (1991).


�	See supra notes 86-97.


�	See supra notes 11-13 and accompanying text.


�	See Harak, Fixing Maryland Voir Dire, supra note 11, at 30-31; see also Pearson v. State, 86 A.3d 1232, 1235 (Md. 2014) (“Unlike in many other jurisdictions, facilitating ‘the intelligent exercise of peremptory challenges’ is not a purpose of voir dire in Maryland.”) (citing Washinton v. State, 40 A.3d 1017, 1020 (Md. 2012)).


�	See Harak, Fixing Maryland Voir Dire, supra note 11, at 30-31; Pearson, 86 A.3d at 1235.


�	See Harak, Fixing Maryland Voir Dire, supra note 11, at 30-31; Pearson, 86 A.3d at 1235.�


�	Harak, Fixing Maryland Voir Dire, supra note 11, at 31.


�	See Md. Code Ann., Md. Rules § 2-512 (West 2025); id. § 4-312 (West 2025).


�	See Harak, Fixing Maryland Voir Dire, supra note 11, at 31.


�	Contrast Md. Code Ann., Md. Rules § 2-512 (West 2025) (allowing “limited” voir dire in civil cases), and id. § 4-312 (West 2025) (allowing “limited” voir dire in criminal cases), with sources cited infra note 97 (noting which states allow attorney-led voir dire).


�	Alabama, Alaska, California, Colorado, Connecticut, Florida, Georgia, Hawaii, Illinois, Indiana, Idaho, Iowa, Kansas, Louisiana, Massachusetts, Minnesota, Mississippi, Montana, New Hampshire, North Carolina, New Mexico, North Dakota, New York, Ohio, Oklahoma, Oregon, Pennsylvania, South Dakota, Tennessee, Texas, Utah, Vermont, Virginia, Washington, West Virginia, Wisconsin, and Wyoming provide either a statutory or civil rule of procedure right to direct questioning of jurors by attorneys during the voir dire process. See sources cited infra note 105. Nebraska recognizes this as a common law right. See Harak, Fixing Maryland Voir Dire, supra note 11, at 31 n.50.


�	Harak, Fixing Maryland Voir Dire, supra note 11, at 31.


Full attorney participation is guaranteed in the following states: Connecticut, Hawaii, Idaho, Kansas, Louisiana, Maine, Mississippi, Montana, Nevada, Newy York, North Dakota, South Dakota, Texas, Vermont, West Virgina, Wisconsin, and Wyoming. See Conn. Gen. Stat. Ann. § 51-240(a) (West, 1949); Hawaii Rev. Stat. Ann. § 635-27 (West 1972); State v. Hoagland, 228 P. 314, 318-19 (Idaho 1925), and Hurt v. Monumental Mining Co., 206 P. 184, 185 (Idaho 1922); Kan. Stat. Ann. § 60-247(b) (West 2010); LA Code Crim. Proc. Ann. art. 786 (2024); Me. Stat. tit. 15, §1258-A (1966); Miss. Code Ann. § 13-5-69 (West 1991); Mont. Code Ann. § 46-16-114 (West 1991); Mont. Code Ann. § 25-20-47(a) (West 2011); Nev. Rev. Stat. Ann. § 175.031 (West 1981); N.Y. Crim. Proc. Law § 270.15(1) (McKinney 2024); N.D. Rules Crim. Proc. Rule 24(a) (West); S.D. Codified Laws § 15-6-47(a) (West 1967); Tex. Crim. Proc. Code Ann. § 35.17 (West 1991); Vt. Rules Crim. Proc. Rule 24(a) (2022); W.Va. Code Ann. § 56-6-12 (West 1923); Wis. Stat. Ann. § 972.01 (West 2025) (applying Wis Stat. Ann. § 805.08(1) (West 2025); Wyo Rules Civ. Proc Rule 47(c) (West 2017); Wyo. Rules Crim. Pro. Rule 24 (West 2004).


The following states guarantee some attorney participation in addition to trial judge participation: Alabama, Arizona, California, Colorado, Florida, Georgia, Illinois, Indiana, Kentucky, Maine, Minnesota, New Mexico, North Carolina, Oklahoma, Oregon, Rhode Island, Virginia, Washington, Alaska, Delaware, Iowa, Kentucky, Maryland, Massachusetts, Michigan, Missouri, New Hampshire, New Jersey, Ohio, Pennsylvania, South Carolina, Tennessee, and Utah. See Ala. Rules Civ. Proc. Rule 47(a); Ariz. Rev. Stat. Ann. Rules Crim. Proc. Rule 18.5(d) (2022); Ariz. Rev. Stat. Ann. Rules Civ. Proc. Rule 47(b)(2) (2022); Cal. Civ. Proc. Code § 222.5 (West 2018); Colo. Rev. Stat. Rules Crim. Proc. Rule 24(a) (West 2020); Fla. Stat. Rules Crim. Proc. Rule 3.300(b) (West 1993); Fla. Stat. Rules Civ. Proc. l.431(b) (20130; Ga. Code Ann § 15-12-134 (West 2020); 725 Ill. Comp. Stat. 5/115-4 (2013); Ind. Rules Trial Proc. Rule 47(A); Ky. Rules Crim. Proc. Rule 9.38 (West 1996); Me. Rules Unified Crim. Proc. Rule 24(a) (2025); Minn. Ct. Rules Crim. Proc. Rule 26.02 subd. (4) (2025); N.M. Rules Civ. Proc. Dist. Ct. § 1-047(A) (2018); N.C. Gen. Stat. Ann. § 9-15(a) (West 2024); Okla. Stat. Ann. T. 12, Ch. 2, App., Rule 6 (West 2025); Or. Rev. Stat. § 136.210 (2024); R.I. Gen. Laws Ann. § 9-10-14 (West 2022); Va. Code Ann. § 8.01-358 (1981); Wash. Super. Ct. Crim. Rules Rule 6.4(b); Alaska Rules Civ. Proc. Rule 47(a) (2006); Alaska Rules Crim. Proc. Rule 24(a) (2022); Ark. Code Ann. § 16-33-101 (West 2007); Del. Rules Crim. Pro. Super. Ct. Rule 24(a) (1993); Iowa Ct. Rules Civ. Proc. Rule 1.915 (2021); Iowa Ct. Rules Crim. Proc. Rule 2.18 (2024); Ky. Ref. Stat. & R. Serv. Rules Civ. Proc. Rule 47.01 (West 1953); Ky. Ref. Stat. & R. Serv. Rules Crim. Proc. Rule 9.38; Md. Code Ann., Md. Rules § 2-412(d) (West 2025); id. 4-312(d) (West 2025); Mass. Gen. Laws ch. 234A, § 23 (2023); Mass. Rules Crim. Proc. Rule 47(a) (1979); Mich. Ct. Rules Civ. Proc. Rule 2.511 (1985); Mo. Rev. Stat. § 494.480 (1997); N.H. Rev. Stat. Ann. § 500-A: 12 (West 2024); N.J. Stat. Ann. § 1:8-3(a) (West 2024); Ohio Rules Crim. Proc. Rule 24 (2009); 234 Pa. Code § 631 (2015); S. C. Code Ann. § 14-7-1050 (West 1986); id. §§ 14-7-1100 (West 1986) and 14-7-1110 (West 1987); S.C. Rule Civ. Proc. 47(a) (West 2026); Tenn. Ct. Rules Civ. Proc. Rule 47 (2018); Utah State Ct. Rules Civ. Proc. Rule 47 (2011).


�	See Harak, Fixing Maryland Voir Dire, supra note 11, at 31. In Missouri, Arkansas, and Rhode Island, voir dire is conducted primarily by attorneys. See Mo. Rev. Stat. § 494.480 (1997); Ark. Code Ann. § 16-33-101 (West 2007); R R.I. Gen. Laws Ann. § 9-10-14 (West 2022).


In Michigan, Kentucky, and Nevada judges and attorneys are equally involved in the questioning of jurors during voir dire. See Mich. Ct. Rules Civ. Proc. Rule 2.511 (1985); Ky. Ref. Stat. & R. Serv. Rules Civ. Proc. Rule 47.01 (West 1953); Ky. Ref. Stat. & R. Serv. Rules Crim. Proc. Rule 9.38 (YEAR); Nev. Rev. Stat. Ann. § 175.031 (West 1981). Maryland Rules 2-512 and 4-312 technically permit attorney conducted voir dire, but Maryland trial judges almost universally refuse to permit attorney conducted voir dire. See Md. Ann. Code, Md. Rules § 2-512 (West 2025); id. § 4-312 (West 2025). Some trial judges permit attorneys to ask limited “follow up” questions, but those, too, are severely restricted. See Harak, Fixing Maryland Voir Dire, supra note 11, at 31.


�	Harak, Fixing Maryland Voir Dire, supra note 11, at 31.


�	State v. Skelton, 851 S.W.2d 33, 35 (Mo. App. 1993) (citing State v. Smith, 649 S.W.2d 417, 428 (Mo.banc) cert. denied, 464 U.S. 908 (1983)).


�	Pollard v. Whitener, 965 S.W.2d 281, 286 (Mo. Ct. App. 1998) (citing Skelton, 851 S.W.2d at 35); see Kendall v. Prudential Ins. Co. of Am., 327 S.W.2d 174, 177 (Mo. 1959) (“The right to unbiased and unprejudiced jurors is an inseparable and inalienable part of the right to a trial by jury guaranteed by the Constitution.”).


�	State v. Coleman, 553 S.W.2d 885, 887 (Mo. App. 1977).


�	Harak, Fixing Maryland Voir Dire, supra note 11, at 31-32.


�	State v. Colorado, 535 P.3d 941, 942 (Ct. App. 2023).


�	Compare id. (abolishing the use of peremptory challenges in Arizona), with Pearson v. State, 86 A.3d 1232, 1235 (Md. 2014) (“Unlike in many other jurisdictions, facilitating ‘the intelligent exercise of peremptory challenges’ is not a purpose of voir dire in Maryland.”) (citing Washington v. State, 40 A.3d 1017, 1020 (Md. 2012)).�


�	See Ariz. Rev. Stat. Anno., Ariz. Rules Civ. P. § 47 (West 2025).


�	Id.


�	Id.


�	See infra Parts II-IV.


�	Jeffrey L. Goodman et al., Uncovering Unconscious Motives, 20 The Neb. Law. 33, 33 (2019).


�	See supra Sections I.B-I.D.


�	Goodman et al., supra note 118, at 34.


�	See id. at 35.


�	State v. Santiago, 122 A.3d 1, 160 (Conn. 2015).


�	Goodman et al., supra note 118, at 34.


�	Id.


�	Id.


�	See id. (explaining that implicit bias is within everyone, including judicial officers. The legal profession is not exempt from implicit bias, and therefore they make conflicting decisions based on these unknown prejudices); supra Section I.D.


�	See sources cited supra note 105 and accompanying text.


�	See supra sources cited supra note 105 and accompanying text; State v. Colorado, 535 P.3d 941, 942 (Ct. App. 2023).


�	See supra notes 91-95 and accompanying text.


�	See Swain v. Alabama, 380 U.S. 202, 219 (1965), overturned on other grounds by Batson v. Kentucky, 476 U.S. 79 (1986).


�	See id. at 219-20 (recognizing the critical role that peremptory challenges play in securing in a fair trial).


�	See, e.g., Lee v. State, 165 A. 614, 617 (Md. 1933) (holding that racial prejudice did not constitute a disqualifying bias); see infra Section II.B.


�	See, e.g., Lee, 165 A. at 617; see infra Section II.B.


�	See Batson v. Kentucky, 476 U.S. 79, 91 (1986); infra Section II.B.


�	Obergefell v. Hodges, 576 U.S. 644, 681 (2015).


�	Muldrow v. State, 305 A.3d 879, 894 (Md. App. 2023).


�	See Md. Judiciary, Expanded Voir Dire Pilot (2025), https://www.courts.state.md.us/sites/default/files/import/lawyers/pdfs/voirdirepacket.pdf (on file with the University of Baltimore Law Forum) (citing Collins v. State, 158 A.3d 553, 558-59 (Md. 2017); Md. Code Ann., Md. Rules § 2-512(d)(2) (West 2025); id. § 4-312.


�	See Harak, Fixing Maryland Voir Dire, supra note 11, at 28.


�	See Mitchell v. State, 321 A.3d 116, 125 (Md. 2023) (citing Pearson v. State, 86 A.3d 1232, 1232 (Md. 2014)).


�	See infra Section II.B.


�	Harak, Fixing Maryland Voir Dire, supra note 11, at 31 (“Allowing attorneys to directly address the entire juror panel through attorney-conducted voir dire will maximize the information they obtain, thereby enabling them to avoid the temptation of relying on generalizations and stereotypes which, if gender or race based, are clearly unconstitutional.”).


�	Gutman, supra note 32, at 327-28; see Laura Zois, Voir Dire Pilot Program Update, Trial Rep., Summer 2025, at 6 (2025).


�	See Harak, Fixing Maryland Voir Dire, supra note 11, at 31; sources cited supra note 105.


�	See Harak, Fixing Maryland Voir Dire, supra note 11, at 32 (“Given the demonstrated gains in ferreting out disqualifying bias, even if a small amount of time can be saved by curtailing or eliminating participation by counsel are we willing to live with having a jury that is demonstrably more susceptible to bias?”).


�	See id. at 32 (explaining that while studies showed that “attorney conducted voir dire takes no more time than judge conducted voir dire[,]” there have also been situations where attorney-led voir dire took less time than similar cases tried in Maryland) (citing Neil Vidmar and Valerie Hans, American Juries: The Verdict 89 (Prometheus Books 2007); Kenneth M. Mogill & William R. Nixon, Jr., A Practical Primer on Jury Selection, 65 Mich. B. J. 52, 54 (1986).


�	Gutman, supra note 32, at 327-28.


�	Zois, supra note 142, at 6.


�	See Harak, Fixing Maryland Voir Dire, supra note 11, at 30-31.


�	Suggs & Sales, supra note 5, at 246; Zois, supra note 142, at 6.


�	Id.


�	Fred D. Howard, Judge-Versus Attorney-Conducted Voir Dire, 4 UTAH B.J. 13, 14 (1991) (citing State v. Ball, 685 P.2d 1055, 1058 (Utah 1980)).


�	Id. (citing Ball, 685 P.2d at 1058).


�	E.g., id.; Suggs & Sales, supra note 5, at 246; Zois, supra note 142, at 6.


�	Collins v. State, 158 A.3d 553, 562 (Md. 2017) (first citing Richard Seltzer et al., Juror Honesty During the Voir Dire, 19 J. Crim. Just. 451 (1991); then citing Dale W. Broeder, Voir Dire Examinations: An Empirical Study, 38 S. Cal. L. Rev. 503 (1965) (conducting post-trial interviews of 225 jurors and finding numerous instances of nondisclosure); and then citing Neal Bush, The Case for Expansive Voir Dire, 2 L. & Psychol. Rev. 9, 13-14 (1976); Patricia G. Devine, Stereotypes and Prejudice: Their Automatic and Controlled Components, 56 J. Personality & Soc. Psychol. 5 (1989) (explaining the concept of implicit bias—those biases, sometimes including racial biases, that jurors hold without conscious awareness and control of its impacts on their perception and judgment)).


�	Harak, Fixing Maryland Voir Dire, supra note 11, at 28; see, e.g., Howard, supra note 151, at 14; Suggs & Sales, supra note 5, at 246; Zois, supra note 142, at 6.


�	Harak, Fixing Maryland Voir Dire, supra note 11, at 28.


�	Id .(recognizing that “[b]ias or prejudice is such an elusive condition of the mind that it is most difficult, if not impossible, to always recognize its existence”) (citing Crawford v. United States, 212 U.S. 183, 196 (1909)).


�	Id. (citing Frank P. Andreano, Voir Dire: New Research Challenges Old Assumptions, 95 Ill. B. J. 474, 476 (2007)).


�	Id. (citing Jurywork Systematic Techniques § 2:10 (2016)).


�	Id. (citing Susan E. Jones, Judge-Versus Attorney-Conducted Voir Dire: An Empirical Investigation of Juror Candor, 11 L. & Hum. Behav. 131 (1987)).


�	Id. at 29 (citing United States v. Cleveland, Crim. A. No. 96-207, 1997 WL 2554 at *3 (E.D. La. Jan. 2, 1997)).


�	Harak, Fixing Maryland Voir Dire, supra note 11, at 29 (first citing Neil C. Macrae et al., Out of Mind but Back in Sight: Stereotypes on the Rebound, 67 J. Personality & Soc. Psychol. 808 (1994); and then citing B. Keith Payne et al., Best Laid Plans: Effects of Goals on Accessibility Bias and Cognitive Control in Race-Based Misperceptions of Weapons, 38 J. Experimental Soc. Psycol. 384 (2002)).


�	Id. (citing Cathy E. Bennett, Psychological Methods of Jury Selection in the Typical Criminal Case, 4 Crim. Def. 11, 13 (Apr. 1977)).


�	Id. (citing Suggs & Sales, supra note 5, at 255).


�	Id. at 28-29.


�	Id. at 30.
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�	Harak, Fixing Maryland Voir Dire, supra note 11, at 29 (first citing Batson v. Kentucky, 476 U.S. 79, 96 (1986) (prohibiting the use of peremptory strikes on racial grounds); and then citing J.E.B. v. Alabama ex rel. T.B., 511 U.S. 127, 147 (1994) (prohibiting gender-based strikes)).


�	See id. at 30-31; Zois, supra note 142, at 6.


�	See Harak, Fixing Maryland Voir Dire, supra note 11, at 30; Zois, supra note 142, at 6.


�	See Harak, Fixing Maryland Voir Dire, supra note 11, at 30-31 (stating, conversely, that “[a]llowing attorneys to directly address the entire juror panel through attorney-conducted voir dire will maximize the information they obtain, thereby enabling them to avoid the temptation of relying on generalizations and stereotypes which, if gender or race based, are clearly unconstitutional”); Zois, supra note 142, at 6.


�	Harak, Fixing Maryland Voir Dire, supra note 11, at 29 (citing Anthony Greenwald & Linda Krieger, Implicit Bias: Scientific Foundations, 94 Cal. L. Rev. 945, 950-51 (2006)); see, e.g., Jonathan Cardi et al., Do Black Injuries Matter?: 93 Implicit Bias and Jury Decision Making in Tort Cases, S. Cal. L. Rev. 519 (2020).


�	Harak, Fixing Maryland Voir Dire, supra note 11, at 29 (citing Batson, 476 U.S. at 96; V. Starr & M. McCormick, Jury Selection 193-200 (3d ed. 2001); Post, A Loaded Box of Stereotypes: Despite `Batson,’ Race, Gender Play Big Roles in Jury Selection, Nat. L. J. 1, 18 (Apr. 25, 2005) (discussing common reliance on race and gender in jury selection).
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�	Harak, Fixing Maryland Voir Dire, supra note 11, at 30 (citing Miller-El, 545 U.S at 270).


�	Id. (citing Miller-El, 545 U.S at 270; Gillian Drake, The Art of Litigating: Deselecting Jurors Like the Pros, 34 Md. Bar J. 18, 22 (Mar./Apr. 2001)��) (emphasis in original).


�	Id. at 30.


�	Id. at 28, 32 (“Maryland’s doctrine of “limited voir dire” is at odds with Federal caselaw, including the U.S. Supreme Court Holding in Swain v. Alabama, wherein the Court recognized that peremptory challenges are one of the most important rights an accused has in securing a fair trial.”) (citing Swain v. Alabama, 380 U.S. 202, 219 (1965), overruled on other grounds by Batson v. Kentucky, 476 U.S. 79 (1986)).
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�	See id. at 28.
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�	See supra Section I.D.; Harak, Fixing Maryland Voir Dire, supra note 11, at 28, 31.


�	See supra Section I.E.
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